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United States Court of Appeals for the 

District of Columbia 

■ —— 

i 

i 

No. 6251. | 

1 

Charles J. Kappler, Petitioner, 

| 

vs. | 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 62240. 

Charles J. Kappler, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Walter E. Barton, Esq., R. Cushwaj, Esq., 
Charles J. Kappler, Esq. 

For Comm’r.: L. W. Creason, Esq. 

Docket Entries. 

1932. | 

Feb. 26. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 27. Copy of petition served on General Counsel. 

Apr. 8. Answer filed by General Counsel. 

“ 14. Copy of answer served on taxpayer, (General 

Counsel. 

Aug. 6. Motion to consolidate with dockets 61970, 61971 
filed by taxpayer. 8/9/32 granted. 

“ 9. Hearing set December 12, 1932. 

Nov. 16. Motion for a continuance of 60 days filed by tax¬ 
payer. 11/18/32 granted to 2/13/33. 

1—6251a 
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1933. 

Feb. 6. Motion for a continuance of 60 days filed by tax¬ 
payer. 2/8/33 granted to 4/18/33. 

Apr. 11. Motion for a continuance of 30 days filed by tax¬ 
payer. 4/13/33 granted to 5/18/33. 

May 18. Hearing had before Mr. Lansdon on merits. Sub¬ 
mitted. Briefs due in 60 days. 

44 29. Transcript of hearing of May 18,1933 filed. 

Jul. 12. Motion for 30 days extension from 7/18/33 to file 
brief filed by taxpayer. 7/12/33 granted. 

44 17. Brief tiled bv General Counsel. 

Aug. 16. Motion for extension to Oct. 1, 1933 to file brief 
filed by taxpayer. Granted. 

Oct. 2. Brief filed by taxpayer. 

Dec. 4. Memorandum opinion rendered, W. C. Lansdon, 
Div. 8. Decision will be entered for respondent. 

44 6. Decision entered, W. C. Lansdon, Div. 8. 

1934. 

Mar. 5. Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 

44 5. Proof of service filed. 

May 4. Statement of evidence lodged. 

44 4. Notice of lodgment of statement with hearing set 

5/16/34—proof of service thereon. 

4 4 4. Motion for enlargement of time to 6/3/34 to com¬ 

plete record filed by taxpayer. 

44 4. Order enlarging time to June 4, 1934 for prepara¬ 

tion of evidence and delivery of record entered. 

44 16. Hearing had before Mr. Lansdon on approval of 

statement of evidence. Statement approved. 

44 17. Statement of evidence approved and ordered 

filed. 

2 


1934. 

May 18. Praecipe filed—proof of service thereon. 

Jun. 4. Order enlarging time to June 30, 1934 for trans¬ 
mission and delivery of record sur petition for 
review entered. 
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3 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 26, 1932. 

j 

United States Board of Tax Appeals. j 
Docket No. 62240. 

i 

Charles J. Kappler, Petitioner, 

i 

i 

v. 

Commissioner of Internal Revenue, Respondent. 


Petition. 


Your petitioner hereby petitions for a redetermination of 
the deficiency set forth by the respondent in his notice of 
deficiency (IT :AR :C-2 :RB-60D), dated February 8thj 1932, 
and as a basis therefor respectfully alleges as followb: 

i 

I. Your petitioner is an individual and resides in Wash¬ 
ington, D. C., and his business address is Transportation 
Building, Washington, D. C. 

II. The notice of deficiency, a copy of which is attached 
hereto and marked Exhibit No. “1”, was mailed to your 
petitioner on February 8th, 1932. 


4 Nature of Deficiency. 

j 

III. The amount of said alleged deficiency is $250.d0; the 
nature of the deficiency is income taxes for the year! 1929; 
and the amount in controversy for 1929 is approximately 
$ 11 , 000 . 00 . 

Assignments of Error. 

IV. The respondent erred as follows: 

(1) The respondent erred in failing to hold that your 
petitioner acted as an agency or instrumentality bf the 
State of Nevada in performing certain services fo^ said 
state during the years 1927, 1928, 1929; and the respondent 
further erred in failing to hold that the compensation of 
$68,000.00, which your petitioner received therefoii from 
said state in 1929, was exempt from federal income taxation 
under the Constitution of the United States. 
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(2) The respondent erred in failing to hold that $68,- 
000.00, which petitioner received from the State of Nevada 
in 1929 for services rendered to said state during the years 
1927, 192S and 1929, was exempt from federal income taxa¬ 
tion under the Constitution of the United States, in that 
said sum was received by your petitioner for services per¬ 
formed by him! as an agency or instrumentality created and 
controlled by the State of Nevada exclusively to enable said 
slate to perform a governmental function and immediately 
and directly to exercise its sovereign powers. 

5 (3) The respondent erred in failing to hold that 
the imposition of a federal income tax on $68,000.00, 

which petitioner received from the state of Nevada in 1929, 
would be unconstitutional and void as laying a federal in¬ 
come tax on an agency or instrumentality of the State of 
Nevada. 

(4) If the Revenue Act of 1928 be construed to impose 
an income tax on the $68,000.00, which the petitioner re¬ 
ceived from the State of Nevada in 1929, in so far as said 
Act purports to levy such tax it is unconstitutional and 
void as laying a federal income tax on an agency or instru- 

mentalitv of the State of Nevada. 

* 

(5) The respondent erred in holding that your petitioner 
received $68,000.00 from the State of Nevada in 1929 as an 
independent contractor of said state, instead of holding, as 
he should have done, that your petitioner received said 
amount as an employee of said state. 

(6) The respondent erred in holding that $68,000.00, 
which your petitioner received from the State of Nevada in 
1929, was taxable income under the Revenue Act of 1928, 
instead of holding, as he should have done, that said amount 
was non-taxable income under said Act, because it was 
received by your petitioner as an employee of said state. 

6 V. That your petitioner relies upon the following 
facts: 

(1) The Territory of Nevada was created in 1861 and 
continued to function as a territory until its admission as 
a state on October 31, 1864. The territory was called upon 
to raise troops to protect the Overland Mail and Emigrant 
Route from warring Indians. It and the adjacent tele¬ 
graph line were the only then remaining means of com¬ 
munication with the Pacific Coast. The territory responded 
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j 

by raising a regiment of cavalry and battalion of injfantry. 
To do so it contracted debts and* obligations which it‘agreed 
to pay, no material part of which had been paid ]drior to 
admission of the state. The exigencies of the Civil "War 
caused the administration at Washington to conclude that 
an amendment to the Constitution abolishing slavery would 
have an effect, equivalent to raising another army of at least 
a million men. To accomplish such an amendment jan ad¬ 
ditional state was needed to provide the number necessary 
for ratification. An Enabling Act was passed toj admit 
Nevada for such purpose. By the State Constitution terri¬ 
torial acts were continued in force and territorial debts and 
obligations assumed. By act of the state legislature of 
1871 the territorial debts so assumed were determined to be 
$380,000.00. j 

7 (2) The State of Nevada was never able to pay 
the assumed territorial debt, except by repeated bond 

issues, until the state was reimbursed by an Act of Con¬ 
gress approved March 4, 1929; and throughout the entire 
history of the state, until repaid, the assumed territorial 
indebtedness was a serious financial problem affecting the 
state’s economic structure, credit, taxation, and general 
fiscal affairs. 

(3) The Legislature of the State of Nevada at its 

session in January, 1867, by joint resolution, first * 
ized presentation of the state’s claim for reimbursement 
to the National Government. Thereafter, through repeated 
resolutions, memorials and a passage of three several acts 
(Stats. Nevada, 1871, p. 30; 1881, p. 89; 1926-27, p. 251), 
authorizing the appointment or employment of agents or 
attorneys to represent the state for such purpose, the! state 
continued to press its claim for reimbursement until finally 
paid in 1929. j 

(4) The material portion of the act of the legislature of 
the State of Nevada, approved March 26, 1927, entitled: 
“An Act in relation to claims of this state againsjt the 
general government for war expenditures,” reads ab fol¬ 
lows : 

| 

8 "The board of examiners are hereby authorized 
to employ one or more attorneys, at the city of Wash¬ 
ington, District of Columbia, or elsewhere, to prosecute the 
claims of the State of Nevada against the general goyern- 
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ment before the Congress, or any court or department 
thereof, for disbursements made by the Territory or State 
of Nevada for the benefit of the general government and 
occasioned by the Civil, Spanish, Indian or other wars.” 
(Stats. Nev. 1926-27, p. 251.) 

(5) Pursuant to the foregoing Act approved March 26, 
1927, the State of Nevada, acting through the State Board 
of Examiners, consisting of the Governor, Secretary of 
State, and Attorney General of said State of Nevada, ap¬ 
pointed your petitioner on April 8, 1927, to represent said 
state in connection with all claims which it had against the 
United States and to pay petitioner 25% per cent of the 
amount recovered. 

(6) On March 4, 1927, your petitioner and Honorable 
Frank H. Norcross, of Reno, Nevada, agreed to cooperate 
in the presentation of the claim of the State of Nevada 
against the United States Government, and also agreed 
that the compensation therefor should be equally di¬ 
vided. 

9 (7) Your petitioner devoted practically his entire 

time to the services of the State of Nevada after his 
appointment, as aforesaid, and as a result of the services of 
said Frank H. Norcross and your petitioner, the claim of the 
State of Nevada against the United States Government was 
finally allowed in the amount of $595,076.53 by Act of Con¬ 
gress approved March 4, 1929. 

(8) After the State of Nevada received said amount of 
$595,076.53, said state paid your petitioner $68,000.00 out of 
said amount received bv said state from the United States 
Government. 

(9) Your petitioner paid income taxes and interest for 
1929 as follows: 


Date. 

3/13/30 .i. 

4/ 3/30 . 

Tax. 

. $94.77 

. 130.94 

Interest. 

6/14/30 . 

. 29.30 


9/10/30 .. 

. 127.50 


12/10/30 . 

. 127.50 


4/17/31 . 

. 10,209.23 

$665.23 

Total paid . 

.$10,719.24 

$665.23 
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10 (10) The amount of income taxes paid bl T your 
petitioner for 1929 was $10,719.24, and the correct 

amount due and payable by your petitioner for safil year 
was $2,451.28. Your petitioner claims a refund of income 
taxes for said year amounting to $8,267.96, together with 
interest thereon at the rate of 6% from the date saicjl over¬ 
payment of taxes was paid. Your petitioner also cljaims a 
refund of interest amounting to $665.23 erroneously col¬ 
lected from him at the time the additional tax of $10j209.23 
was paid on April 17, 1931. 

Wherefore, your petitioner prays this Honorable Board 
to review said findings and determination of said deficiency 
by the respondent, to reverse and set aside the same, |and to 
find that your petitioner is entitled to a refund of $8,^33.19, 
with interest on $8,267.96 of said amount at the ratejof 6% 
from April 17, 1931. 

(Sgd.) CHARLES J. KAPPLER. 

i 

(Sgd.) WALTER E. BARTON, 

Investment Building, 

Washington, D. C., 

Attorney for Petitioner. 

11 City of Washington, 

District of Columbia, ss: 

Charles J. Kappler, being first duly sworn, says that he 
is the petitioner named in the foregoing petition; thatihe has 
read the petition and is familiar with the statements ijherein 
contained, and that the facts stated are true excepjt such 
facts as are stated to be upon information and belief, and 
those facts he believes to be true. 

CHARLES J. KAPPljER. 

Sworn to before me this 25th day of February, 1932. 

[seal.] OLIVE C. WADLIN, 

Notary Public. 

My commission expires Sept. 27, 1932. 
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Exhibit No.“1”. 


Treasury Department, Washington. 


February 8, 1932. 

Mr. Charles J. Kappler, 

Transportation Building, 

Washington, D. C. 

Sir: 


You are advised that the determination of your tax liabil¬ 
ity for the vear 1929 discloses a deficiency of $250.00, as 
« * * * * 

shown in the statement attached. 


In accordance with section 272 of the Revenue Act of 1928, 
notice is hereby given of the deficiency mentioned. Within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermination 
of your tax liability. 

w * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your return by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 

!• DAVID BURNET, 

Commissioner, 

1 By J. C. WILMER, 

Deputy Commissioner . 


Enclosures: Statement. Form 882. Form 870. 
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Statement. 


In re Mr 


IT :AK :C-2-RB-60D. 

Charles J. Kappler, Transportation Building, 
Washington, D. C. 


Year. 

1929 


Tax Liability. 

Tax liability. Tax assessed. 

$10,969.24 $10,719.24 


Deficiency. 

4250.00 


Reference is made to your letter dated January 29^ 1932, 
relative to your income tax return for the year 1929.1 
The report of the internal revenue agent in charge, Balti¬ 
more, Maryland, has been reviewed and approved by this 
office with the following exception: 

After careful consideration of all evidence relative to the 
March 1, 1913 value of the property located at 4001 Connect¬ 
icut Avenue, Washington, D. C., this office holds that the 
value is $33,000.00 instead of $35,000.00 as claimed j}y you 
and accepted by the agent. 

Careful consideration has been accorded your contention 
that the fee of $68,000.00 received from the State of Nevada 
does not constitute taxable income; however, the adjustment 
recommended by the agent that the amount of $68,0Q0.00 is 
taxable income has been approved by this office. 

Your net income of $90,584.26 as shown 1 by the ag^nt has 
accordingly been increased by $2,000.00 to $92,584.36. 

Inasmuch as the additional income of $2,000.00 represents 
gain on property held for more than two years, it is sub¬ 
ject to a flat tax of 12%% or $250.00. | 

A computation of tax liability follows: 

14 

Ordinary income shown by agent. $7^,842.77 

Capital net gain shown by agent. 17],741.49 


Total income shown by agent. $90,584.26 

Plus: . | 

Increase in capital net gain. 2,000.00 


Total net income adjusted. $93,584.26 

2—6251a 
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Less: 

Captal net gain included.. 19,741.49 

Ordinary net income adjusted. $72,842.77 

Less: 

Dividends . $3,836.24 

Personal exemption and credit 
for dependents . 4,300.00 8,136.24 

Xet income subject to normal tax. $64,706.53 

Normal tax at %% on $4,000.00 . $20.00 

Normal tax at 2% on $4,000.00. 80.00 

Normal tax at 4% on $56,706.53. 2,268.26 

Surtax on $72,842.77 . . 6,571.70 

Tax at 12y 2 % on $19,741.49. 2,467.68 

Total . $11,407.64 

Less: 

Earned income credit. $422.00 

Tax paid at source. 16.40 438.40 

Tax liability. $10,969.24 

Tax previously assessed. . 10,719.24 

Deficiency in tax. $250.00 

Computation of Earned Income Credit. 

Earned net income. $30,000.00 

Less: Personal exemption and credit for depend¬ 
ents . 4,300.00 

Income subject to normal tax. $25,700.00 

Normal tax at %% on $4,000.00 . $20.00 

Normal tax at 2% on $4,000.00. 80.00 

Normal tax at 4% on $17,700.00. . 708.00 

Surtax on $30,000.00 . 880.00 

Total tax. $1,688.00 

Credit of 25% . $422.00 
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15 [Stamp:] U. S. Board of Tax Appeals. Received 
Apr. 8, 1932. 

[Stamp:] United States Board of Tax Appeals. Filed 
Apr. 8, 1932. j 

i 

United States Board of Tax Appeals. 

Docket No. 62240. 

Charles J. Kappler, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition qf this 
taxpayer admits and denies as follows: 

I and II. Admits the allegations contained in paragraphs 
I and II. 1 

III. Admits that the taxes in controversy are income 
taxes for the calendar year 1929. Denies the remaining 
allegations contained in paragraph III. 

IV- (l) to (6), inclusive. Denies that the Commisjsioner 
erred as stated in subparagraphs (1) to (6), inclusive, of 
paragraph IV. 

V- (l) to (7), inclusive. Denies the allegations contained 
in subparagraphs (1) to (7), inclusive, of paragraph] V. 

V-(8). Admits that the petitioner received from thef State 
of Nevada in the calendar year 1929 the sum of $68,000.00. 
Denies the remaining allegations contained in subparagraph 
(8) of paragraph V. 

V-(9). Admits the allegations contained in paragraph 
V-(9). ; 

V-(10). Denies the allegations contained in paragraph 

Y-(10). _ | 

16 Denies generally and specifically each and ev£ry al¬ 
legation contained in the taxpayer’s petition not 

hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
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equal to the amount determined by the Commissioner, plus 
any additional amount which mav arise from the correction 
of any error or errors that mav have been committed bv 
the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any, resulting from such redeter¬ 
mination. 

(Signed) C. M. CHAREST, 

General Counsel, 

i Bureau of Internal Revenue. 


Of Counsel: 

I. GRAFF, 

Special Attorney , 

Bureau of Internal Revenue. 


17 United States Board of Tax Appeals. 


Frank H. Norcross, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Adeline Norcross, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Charles A. Norcross, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Charles J. Kappler, Petitioner, 

• v. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 61970, 61971, 61972 and 62240. 

Walter E. Barton, Esq., Raymond C. Cushwa, Esq., and 
Charles J. Kappler, Esq., for the petitioners. 

I. Graff, Esq., for the respondent. 

Memorandum Opinion. 

Lansdon: 

The respondent has determined deficiencies in income tax 
for the year 1929 in the respective amounts of $772.93, 
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$772.93, $47.03 and $250. The only issue is whether certain 
amounts which were paid to petitioners by the staite of 
Nevada are exempt from federal income taxation. The 
proceedings have been consolidated for hearing and report. 
The parties have filed a stipulation which the Board accepts 
and incorporates in the report by reference. 

18 The territory of Nevada was created in 186|L and 
continued to function as such until October 31,11864, 
when it was admitted into the Union as a state. The jState 
of Nevada as successor to the territory of the same jname 
acquired all the rights and assumed all the obligations of 
such territory. 

During the years of its existence the territory was palled 
upon by the federal government to raise and support tlroops 
for the protection of the Overland Mail and emigrant!route 
from the depredation of hostile Indians. To do this it 
created a debt which the State of Nevada, bv Act of legis- 
lature in 1871, adopted as its own in the amount of $380,- 
000. The federal government acknowledged and ! upon 
authority of an Act of Congress paid the principal and 
interest of such debt in the total amount of $595,07^.53 in 
1929. | 

On March 26,1927, the legislature of the State of Nevada 
enacted a statute which included the following: 

Section 1. The board of examiners are hereby authorized 
to employ one or more attorneys, at the City of Washing¬ 
ton, District of Columbia, or elsewhere, to prosecute the 
claims of the State of Nevada against the general govern¬ 
ment before the Congress, or any court or department 
thereof, for disbursements made by the Territory or' State 
of Nevada for the benefit of the general government and 
occasioned by the Civil, Spanish, Indian or other waiis, and 
they are hereby authorized to pay to said attorneys or 
attorneys, out of any moneys so collected, not to pxceed 
twenty-five per cent of all money collected from said 
sources, to be in full payment for such fees and expanses; 
provided, that in any such contract of employment th^ same 
shall have the approval of both the governor and attjorney- 
general, as members of said board, and that in any jlitiga- 
tion growing out of the prosecution of said claims the attor¬ 
ney-general shall have the right to be associated as an 
attorney on the part of the state. 


I 

i 
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19 Pursuant to the authority conferred by the statute 
here set forth, a contract was executed as follows: 

Know all men by these presents: That this contract made 
and entered into on this 8th day of April, 1927, by and be¬ 
tween the State, of Nevada, acting through the State Board 
of Examiners, party of the first part, and Charles J. Kapp- 
ler, Attorney atiLaw, with office at Washington, D. C., party 
of the second part, 

Witnesseth: That the party of the first part has retained 
and employed, and does retain and employ, the party of the 
second part as the agent or attorney for the State of Nevada 
to prepare, present and prosecute to final determination or 
judgment all claims which the State of Nevada may have 
against the United States for moneys advanced or ex¬ 
pended on account of the Civil War, Indian Wars or upris¬ 
ings within this State, Spanish-American War or other 
wars, for and on behalf of the Government of the United 
States. 

The special things to be done under this contract by the 
party of the second part are, to represent the party of the 
first part as attorney, agent or representative and to pre¬ 
sent to the Congress of the United States, the Court of 
Claims, the Supreme Court of the United States, or to any 
Department, officer, commission or tribunal authorized to 
take cognizance thereof, any and all such claims which the 
State of Nevada may have against the Government of the 
United States. 

The fee or compensation to be paid to the party of the 
second part in full for his services shall be twenty-five per¬ 
cent, less any expenses incurred by the party of the first 
part under this contract, of all moneys which may be re¬ 
covered by or obtained for the State of Nevada on account 
of said Civil War or Indian War claims and twenty per 
cent of all other claims obtained by or through the services 
of the party of the second part and which may be by the 
Government of the United States paid to the State of 
Nevada on account of the matters and things the subject- 
matter of this contract; no compensation to be paid to any 
party of the second part except in the event of moneys re¬ 
ceived by the State of Nevada on account of any such claim 
or claims of the State of Nevada against the Government 
of the United States. 
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No expenses shall be incurred chargeable to or payable 
by the party of the first part except as are strictly Jneces- 
sary and proper in connection with the printing of briefs, 
pleadings, transcripts, court records, the taking of deposi¬ 
tions or other similar expenses, and no such expenses shall 
be paid by the party of the first part except the sam& shall 
have been first authorized by both the Governor and the 
Attornev General. 

20 The party of the second part hereby accepts the 
employment herein set forth and provided for by the 
terms and conditions herein stated, and agrees that he will 
to the best of his ability do and perform the services stip¬ 
ulated and required by this contract, and further agrees 
that no compromise settlement or other adjustment pf any 
suit or claims shall be made unless with the approval! of the 
State Board of Examiners. 

This contract is made in pursuance of that certain Act 
of the Legislature of the State of Nevada, approved March 
26, 1927, and the provisions of said Act shall be deemed 
a part of this contract. 

This contract shall be in force from the date hereof for 
the period of eight years unless sooner terminated by 
mutual consent of the parties hereto, and shall continue in 
force after such period of eight years subject to th^ right 
of either of the parties to terminate the same on sixty days 
written notice to the other party or parties. 

The party of the second part may associate with him 
other persons for the purpose of accomplishing the pbjects 
of this contract, provided the party of the first paift shall 
in no way be liable therefor, and provided, further, that in 
the event of any litigation the Attorney General shall have 
the right to be associated as an attorney upon the part of 
the State. 

The parties agree that Frank H. Norcross is to be re¬ 
garded as a party to such contract and that his name was 
omitted therefrom because, at the date of the execution 
thereof he was expecting to be named a Judge of the jUnited 
States District Court for the State of Nevada. Kappler is 
an attorney practicing his profession in Washington, D. C. 
Norcross has long been a resident and an active lawyer in 
Nevada. These two men were familiar with the history 
and merit of the claim in question to a greater exteiit than 
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anyone else in Nevada. Adaline Norcross is the wife of 
* 

Frank H. Norcross, and under the community property 
laws of Nevada, is taxable on half the income received by 
her husband and is entitled to include such income in a sep¬ 
arate return. Kappler, at the suggestion of Frank H. Nor¬ 
cross, employed Charles A. Norcross to assist in the pros¬ 
ecution of the claim after the appointment of Frank H. 
Norcross as district Judge. 

21 Pursuant to the terms of the contract, Kappler 
and his associates prosecuted the claim of the State 

of Nevada against the United States and finally succeeded 
in their efforts and Congress made an appropriation of 
$595,076.53 for the purpose of liquidating the same. Upon 
receipt thereof the legislature of the State of Nevada ap¬ 
propriated the amount of $148,769.13 as compensation for 
the attorneys who had prosecuted the claim. Out of such 
appropriation Frank H. Norcross received $50,000 and 
paid his law partner $7,000 for services in connection with 
this claim; Charles A. Norcross received $18,000, out of 
which he paid $9^000 to his law partner; Charles J. Kapp¬ 
ler received $68,000. The remainder of the appropriation, 
$12,769.13 was held in trust by agreement of the peti¬ 
tioners. None of the petitioners included any part of the 
amounts so received and retained in income tax returns for 
1929, or any other years. The respondent has determined 
that Frank H. Norcross, Adaline Norcross, Charles A. 
Norcross and Charles J. Kappler received taxable income 
from the appropriation made by the State of Nevada in the 
respective amounts of $21,500, $21,500, $9,000 and $68,000 

and has determined the deficiencies here in controversy. 

* 

The basis for the determination of the respondent is that 
the attorneys in question were independent contractors and 
so not entitled to tax exemption. The petitioners contend 
that such attorneys were employees of the State of Nevada 
or, in the alternative, that they were instrumentalities of 
such State in the discharge of an essential governmental 
function. In Louisville , Evansville and St. Louis Railroad, 
Company v. Wilson, 138 U. S. 501, the Supreme Court said: 

22 The terms “officers” and “employees” both, alike, 
refer to those in regular and continual service. 

Within the ordinary acceptance of the terms, one who is 
engaged to render service in a particular transaction is 
neither an officer nor an employee. They imply continuity 
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of service and exclude those employed for a special and 
single transaction. An attorney of an individual retained 
for a single suit is not his employee. It is true that jie has 
engaged to render service; but his engagement is rather 
that of a contractor than that of an employee. 

This definition is applicable to persons in the service of a 
State. In our opinion the attorney petitioners her^ were 
neither officers nor employees of the State of Nevada but 
were independent contractors. The income in question is 
taxable upon the authority of Eddy v. Mitchell, 269! U. S. 
514. ‘ ! 

i 

The petitioners’ alternative contention must al^o be 
denied on the authority of Eddy v. Mitchell , suprd, and 
David A. Heed, 13 B. T. A. 513, affirmed 281 U. S. 699. 

Enter: Entered Dec. 4, 1933. j 

Decision will be entered for the respondent. 

\ 

i 

23 United States Board of Tax Appeals, Washington. 

j 

Docket No. 62240. j 

Charles J. Kappler, Petitioner, 

i 

i 

v. 


Commissioner of Internal Revenue, Respondent}. 

Decision. 

I 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion, entered December 4, 1933, it is 
Ordered and decided: That there is a deficiency of $250.00 
for the vear 1929. 

Enter: Entered Dec. 6, 1933. 


[Seal U. S. Board of Tax Appeals.] 


(Signed) 


W. C. LANSDON, 


Member. 
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24 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 5, 1934. 

In the Court of Appeals of the District of Columbia. 

No. —. 

B. T. A. Docket No. 62240. 

Charles J. Kappler, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable Chief Justice and Associate Justices of 
the Court of Appeals of the District of Columbia: 

Your petitioner, Charles J. Kappler, is aggrieved by a 
decision of the United States Board of Tax Appeals ren¬ 
dered against him on December 6th, 1933, in the case of 
Charles J. Kappler v. Commissioner of Internal Revenue, 
Number 62240 on the docket of the Board, and respectfully 
submits his petition for a review thereof by the Court of 
Appeals of the District of Columbia. Jurisdiction of this 
Court is invoked under Sections 1001 and 1002 of the 
Revenue Act of 1926, as amended. 

Statement of the Case. 

The petitioner is a resident of Washington, D. C., and is 
now, and has been for several years, engaged in the prac¬ 
tice of law in said city. 

25 The Territorv of Nevada was created in 1861 and 
continued to function as a territorv until its admis- 

sion as a state on October 31,1864. The territory was called 
upon by the United States Government during the Civil 
War to raise troops to protect the Overland Mail and Emi¬ 
grant Route from warring Indians. This route and the 
adjacent telegraph line were the only then remaining means 
of communication with the Pacific Coast. The territory 
responded by raising a regiment of cavalry and a battalion 
of infantry. To do so it contracted debts and obligations 
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which it agreed to pay, no material part of which wa$ paid 
prior to its admission as a state. The exigencies of the 
Civil War caused the administration at Washington to 
conclude that an amendment to the Constitution abolish¬ 
ing slavery would have an effect equivalent to raising an¬ 
other army of at least a million men. To accomplish such 
an amendment an additional state was needed to piovide 
the number of states necessary for ratification. Ah Ena¬ 
bling Act was passed to admit Nevada for such purpose. 
By the State Constitution, territorial acts were continued 
in force and territorial debts and obligations were assumed. 

By act of the state legislature of 1871 the territorial) debts 
so assumed were determined to be in excess of $3$0,000, 
but that sum was adopted as the amount of the debt, and 
a bond issue to refund the indebtedness was authorized 
redeemable in fifteen years with interest not e^ceed- 
26 ing 10% per annum. By an act of the State Legisla¬ 
ture of 1879 provision was made for redeeming the 
bonds issued under the Act of 1871, ‘ 4 known as the [Terri¬ 
torial Bonds” by using for such purposes trust funds de¬ 
rived from the sale of public lands granted the Sthte of 
Nevada by the National Government, the interest on {which, 
by the terms of the grant, was pledged to public schobl pur¬ 
poses. These acts provided as follows: 


“A bond to the amount of $380,000.00, not redeemable 
or transferable, bearing interest at the rate of 5% per an¬ 
num shall be issued to the ‘ State School Fund of the State 
of Nevada’ * * * and for the regular and prompt pay¬ 
ment of said interest, the faith and credit of the state is 
hereby solemnly pledged.” 

The State of Nevada was never able to pay said! $380,- 
000.00 irredeemable school bonds until it was reimbursed 
by an act of Congress approved March 4,1929; and thi-ough- 
out the entire history of the state, until it was repaid, the 
assumed territorial indebtedness was a serious financial 
problem affecting the state’s economic structure, Credit, 
taxation and general fiscal affairs. 

The Legislature of the State of Nevada at its second ses¬ 
sion in January 1867, by joint resolution, first authorized 
presentation of the state’s claim for reimbursement [to the 
National Government. Thereafter, through repeated reso¬ 
lutions, memorials and the passage of three several acts 
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authorizing the appointment or employment of 

27 agents or attorneys to represent the state for such 
purpose, the state continued to press its claim for 

reimbursement until finally paid in 1929. (Stats. Nevada, 
1871, p. 30; 1881, p. 89; 1926-27, p. 251). 

The material portion of the act of the legislature of the 
State of Nevada, approved March 26, 1927, entitled: “An 
Act in relation to claims of this state against the general 
government for war expenditures”, reads as follows: 

“The board of examiners are hereby authorized to em¬ 
ploy one or more attorneys, at the city of Washington, Dis¬ 
trict of Columbia, or elsewhere, to prosecute the claims of 
the State of Nevada, against the general government be¬ 
fore the Congress, or any court or department thereof, for 
disbursements made by the Territory or State of Nevada 
for the benefit of the general government and occasioned by 
the Civil, Spanish, Indian or other wars.” 

Pursuant to the foregoing Act approved March 26, 1927, 
the State of Nevada, acting through the State Board of 
Examiners consisting of the Governor, the Secretary of 
State, and the Attorney General of said State of Nevada, 
entered into a contract with the petitioner on April 8, 1927 
under which the State of Nevada retained and employed 
the petitioner to represent said State in connection with all 
claims which it had against the United States and to pay 
petitioner twenty-five per cent (25%) of the amount re¬ 
covered. 

At the time of the execution of said contract of April 
8, 1927, it was mutually agreed between all the parties 
thereto and one Frank H. Norcross that the latter 

28 would render services the same as though expressly 
a party to the contract, and that for services so 

rendered he would share in the compensation to be paid 
by the State in accordance with the provisions of said con¬ 
tract and the statute authorizing its execution. 

Immediately after the execution of said contract the peti¬ 
tioner and said Frank H. Norcross began the work of pre¬ 
paring to present the claim of the State before the Federal 
Congress. Their efforts were successful, and the 70th Con¬ 
gress passed an Act, which was approved March 4, 1929, 
making an appropriation of $595,076.53 in payment of said 
claim. 
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Upon receipt of said payment, the Legislature df the 
State of Nevada appropriated $148,769.13 as compensation 
for the attorneys who had prosecuted the claim, $6,307.40 to 
the general fund of the State, and the remainder oi[ said 
$595,076.53 was appropriated to redeem said $380,000 irre¬ 
deemable school bond. Of the amount of $148,769.13 ajppro- 
priated to pay attorneys, the petitioner received $68,000 
during the year 1929. The petitioner did not include any 
part of said $68,000 in his income tax return for thq year 
1929 on the theory that it was exempt from federal taxation, 
but the Commissioner determined that said amount was 
taxable and the Board of Tax Appeals upheld the Commis¬ 
sioner’s determination. 

Assignments of Error. i 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to his damage and prejudice as 

29 shown by the following: 

I. The Board erred in failing to hold that the $68,C00.00, 
which the petitioner received from the State of Nevada 
in 1929 was exempt from Federal income taxation tinder 
the Constitution of the United States, in that said suitn was 
received by the petitioner for services performed by him 
as an agencv or instrumentality created and controlled bv 
the State of Nevada exclusively to enable said state to per¬ 
form a governmental function, and immediately aUd di¬ 
rectly to exercise its sovereign powers. 

II. The Board erred in failing to hold that the imposi¬ 
tion of a federal income tax on the $68,000.00, which the 
petitioner received from the State of Nevada in 1929, (would 
be unconstitutional and void as laving a federal ihcome 
tax on an agency or instrumentality of the State of Nevada. 

III. The Board erred in failing to hold that if the Reve¬ 
nue Act of 1928 be construed to impose an income tax on 
the $68,000.00, which the petitioner received from thb state 
of Nevada in 1929, said act was unconstitutional and void 
as laying a federal income tax on an agency or instrumen¬ 
tality of the State of Nevada. 

IV. The Board erred in failing to hold that the imposi¬ 
tion of a federal income tax on the $68,000.00, whijdi the 

petitioner received from the State of Nevada in 

30 1929, was unconstitutional and void in that to ^evy a 
tax on said amount would place a definite and | direct 
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burden upon the sovereign State of Nevada in its capacity 
as trustee of an express trust with regard to public school 
funds of the state. 

V. The Board erred in holding that the petitioner re¬ 
ceived the $68,000.00 from the State of Nevada in 1929 as an 
independent contractor of said state, instead of holding, as 
it should have done, that the petitioner received said amount 
as an officer or employee of said state. 

Wherefore, your petitioner prays that the decision of 
the Board of Tax Appeals, entered herein against him, be 
reviewed and reversed bv this Honorable Court and for 

•t 

such other and further relief as the Court may deem meet 
and proper in the premises. 

CHARLES J. KAPPLER, 

Petitioner, 

: By WALTER E. BARTON, 

Investment Building, 

* Washington, D. C., 

i Attorney for Petitioner . 


31 District of Columbia, ss : 

Walter E. Barton, being first duly sworn, deposes and 
says that he isi attorney for the petitioner; that he knows 
the contents of the foregoing petition; that to the best of 
his knowledge and belief the statements therein are true, 
and that the assignments of error are well taken and in¬ 
tended to be argued. 

(Sgd.) WALTER E. BARTON. 

Subscribed and sworn to before me this 5th day of March, 
1934. 

[seal.] EMILY M. HAMBROCK, 

Notary Public. 

My commission expires Jan. 31, 1939. 

32 [Stamp:] United States Board of Tax Appeals. 

Lodged May 4, 1934. 

[Stamp:] United States Board of Tax Appeals. Filed 
May 17, 1934. 
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In the Court of Appeals of the District of Columbia. 


B. T. A. Docket No. 62240. 
Charles J. Kappler, Petitioner, 


Commissioner of Internal Revenue, Respondenj. 

Statement of Evidence. 

Be it remembered, That the above-entitled cause cable on 
for hearing before the United States Board of Tax Appeals, 
at Washington, D. C., on October 24, 1933, Walter E.; Bar¬ 
ton, Raymond C. Cushwa, and Charles J. Kappler, Es¬ 
quires, representing the petitioner, and I. Graft, Esquire, 
representing the respondent. The facts were stipulated by 
the petitioner and the respondent, the material facts jbeing 
as follows: 

The Territory of Nevada was created in 1861 and con¬ 
tinued to function as a territory until its admission as a 
state on October 31, 1864. The Territory was called; upon 
by the Federal Government during the Civil War to! raise 
troops to protect the Overland Mail and Emigrant poute 
from warring Indians. This route and the adjacent tele¬ 
graph line were the only remaining means of communication 
with the Pacific Coast. The territory responded by 
33 raising a regiment of cavalry and a battalion of 
infantry. To do so it contracted debts and obliga¬ 
tions which it agreed to pay, no material part of which was 
paid prior to its admission as a state. The exigencies of 
the Civil War caused the administration at Washington 
to conclude that an amendment to the Constitution abolish¬ 
ing slavery was indispensable as a military measure. An 
additional state was needed to assure ratification, and an 
Enabling Act was passed to admit Nevada for such purpose. 
By the State Constitution, territorial acts were continued 
in force and territorial debts and obligations were assumed. 

By act of the State Legislature of 1871 the territorial 
debts so assumed were determined to be in excess of $380,- 
000.00, but that sum was adopted as the amount of the debt, 
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and a bond issue to refund the same was authorized, re¬ 
deemable in fifteen years with interest not exceeding 10% 
per annum. By an act of the State Legislature of 1879 pro¬ 
vision was made for redeeming the bonds issued under the 
Act of 1871, 44 known as the Territorial Bonds” by using for 
such purposes trust funds derived from the sale of public 
lands granted the State of Nevada by the National Govern¬ 
ment, the interest on which, by the terms of the grant, was 
pledged to public school purposes. These acts provided as 
follows: 

34 44 A bond to the amount of $380,000.00, not redeem¬ 
able or transferable, bearing interest at the rate of 

5% per annum shall be issued to the 4 State School Fund of 
the State of Nevada ’ * * * and f or the regular and 

prompt payment of said interest, the faith and credit of the 
state is hereby solemnly pledged.” 

The State of Nevada was never able to pay said $380,- 
000.00 irredeemable school bonds until it was reimbursed by 
an Act of Congress approved March 4, 1929 as hereinafter 
set forth, for the expenses incurred by the Territory in 
connection with the raising of the troops during the Civil 
War, and assumed by the State as aforesaid; and through¬ 
out the entire history of the state, until it was repaid, the 
assumed territorial indebtedness was a serious financial 
problem affecting the state’s economic structure, credit, 
taxation and general fiscal affairs. 

The Legislature of the State of Nevada at its second ses¬ 
sion in January, 1867, by joint resolution, first authorized 
presentation of the state’s claim for reimbursement to the 
National Government. Thereafter, through repeated reso¬ 
lutions, memorials and the passage of three several acts au¬ 
thorizing the appointment or employment of agents or at¬ 
torneys to represent the state for such purposes, the state 
continued to press its claim for reimbursement until finally 
paid in 1929, as hereinafter set forth. (Stats. Nevada, 1867, 
p. 183; 1871, p. 130; 1881, p. 89; 1885, p. 145; 1887, p. 149; 
1893, p. 136; Cong. Record, Dec. 15, 1927; 1926-27, p. 

35 251; 1928-29, p. 429, 434.) 

The thirty-third session of the Legislature of the 
State of Nevada passed the following statute which was ap¬ 
proved by the Governor of that state on March 26, 1927: 
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“An Act in relation to claims of this state against the 
general government for war expenditures. 

“The People of the State of Nevada, represented in Sen¬ 
ate and Assembly, do enact as follows: 

“Section 1. The board of examiners are hereby author¬ 
ized to employ one or more attorneys, at the City of Wash¬ 
ington, District of Columbia, or elsewhere, to prosecpte the 
claims of the State of Nevada against the general govern¬ 
ment before the Congress, or any court or department 
thereof, for disbursements made by the Territory or State 
of Nevada for the benefit of the general government and 
occasioned by the Civil, Spanish, Indian or other wars; and 
they are hereby authorized to pay said attorney or | attor¬ 
neys, out of any moneys so collected, not to exceed twenty- 
five per cent of all moneys collected, from said sourcesj, to be 
in full payment for such fees and expenses; provided , that 
in any such contract of employment the same shall have 
the approval of both the governor and attorney-general, as 
members of said board, and that in any litigation growing 
out of the prosecution of said claims the attorney-general 
shall have the right to be associated as an attorney pn the 
part of the state. 

“Section 2. All acts or parts of acts dealing with the same 
subject matter, or in conflict herewith, are hereby re¬ 
pealed.” 

(Stats. Nev. 1926-27, p. 251.) 


Since sometime prior to 1927 the petitioner has b^en an 
attorney at law practicing his profession in the City of 
Washington, District of Columbia. Frank Hi. Nor- 
36 cross from sometime prior to 1927 to April, 19^8, was 
an attorney at law practicing his profession jin the 
State of Nevada, and since April, 1928, he has been a United 
States Federal Judge for the United States District Court 
for the District of Nevada. 

Prior to the passage of said act of March 26, 1927, the 
Governor, the Attorney-General, other officials of thej State 
of Nevada, and said Frank H. Norcross conferred respect¬ 
ing a renewal of effort upon the part of the State to obtain 
reimbursement for the expenses incurred by the Territory 
in connection with the raising of troops during the Civil 
War and assumed by the State as aforesaid, and the pas¬ 
sage of said Act of March 26, 1927 was the result df said 
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conferences. It was tentatively agreed by said Frank H. 
Norcross and said officials that the petitioner and said 
Frank H. Norcross should represent the State in the mat¬ 
ter of the presentation of its said claim against the United 
States Government. It was further understood by the par¬ 
ties that Frank H. Norcross should not be made a party 
to the formal contract, because said Norcross at that time 
had reason to believe that he might later be appointed to 
a federal judgeship, in which event it would be necessary 
for him to discontinue any efforts on behalf of the State. 

Pursuant to said understanding, the following contract, 
dated April 8, 1927, was entered into between the State 
Board of Examiners on the part of the State and Charles J. 
Kappler: 

37 “Know all men by these presents: That this con¬ 
tract made and entered into on this 8th day of April, 
1927 by and between the State of Nevada, acting through 
the State Board of Examiners, party of the first part, and 
Charles J. Kappler, Attorney at Law, with office at Wash¬ 
ington, D. C., party of the second part, 

“Witnesseth: That the party of the first part has retained 
and employed, $nd does retain and employ, the party of the 
second part, as the agent or attorney for the State of 
Nevada to prepare, present and prosecute to final deter¬ 
mination or judgment all claims which the State of Nevada 
may have against the United States for moneys advanced 
or expended on account of the Civil War, Indian Wars or 
uprisings within this State, Spanish American war or other 
wars, for and on behalf of the Government of the United 
States. 

“The special things to be done under this contract by the 
party of the second part are to represent the party of the 
first part as attorney, agent or representative and to present 
to the Congress of the United States, the Court of Claims, 
the Supreme Court of the United States, or to any Depart¬ 
ment, officer, commission or tribunal authorized to take 
cognizance thereof, any and all such claims which the State 
of Nevada may have against the Government of the United 
States. 

“The fee or compensation to be paid to the party of the 
second part in full for his services shall be twenty-five per 
cent, less any s expenses incurred by the party of the 
first part under this contract, of all moneys which may be 
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recovered bv or obtained for the State of Nevada, on ac- 
count of said Civil War or Indian War Claims and twenty 
per cent of all other claims obtained by or through thej serv¬ 
ices of the party of the second part and which may be by 
the Government of the United States paid to the St^te of 
Nevada on account of the matters and things the subject, 
matter of this contract; no compensation to be paid to said 
party- of the second part except in the event of moneys re¬ 
ceived bv the State of Nevada on account of anv suchlclaim 
* • 

or claims of the State of Nevada against the Government of 
the United States. 

38 “No expenses shall be incurred chargeable |to or 
payable by the party of the first part except as are 
strictly necessary and proper in connection with the print¬ 
ing of briefs, pleadings, transcripts, court records, the tak¬ 
ing of depositions or other similar expenses, and no such 
expenses shall be paid by the party of the first part ejxcept 
the same shall have first been authorized bv both the Gover- 

4 * 

nor and the Attorney General. 

“The party of the second part hereby accepts the em¬ 
ployment herein set forth and provided for by the ferms 
and conditions herein stated, and agrees that he will fo the 
best of his ability do and perform the services stipulated 
and required by this-contract, and-further agrees that no 
compromise settlement or other adjustment of any suit or 
claims shall be made unless with the approval of the State 
Board of Examiners. 

“This contract is made in pursuance of that certain Act 
of the Legislature of the State of Nevada, approved March 
26, 1927, and the provisions of said Act shall be deerped a 
part of this contract. 

“This contract shall be in force from the date hereof for 
the period of eight years unless sooner terminated by mu¬ 
tual consent of the parties hereto, and shall continue in 
force after such period of eight years subject to the right 
of either of the parties to terminate the same on sixty; days 
written notice to the other party or parties. 

“The party of the second part may associate with him 
other persons for the purpose of accomplishing the objects 
of this contract, provided the party of the first partz/j shall 
in no way be liable therefor and provided further tl^at in 
the event of any litigation the Attorney General shalf have 
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the right to be associated as an attorney upon the part of 
the State. 

4 ‘In witness whereof the party of the first part by its 
State Board of Examiners in pursuance of the Act of the 
Legislature hereinbefore referred to and the party of the 
second part has hereunto set his hand the day and year 
first above written. 

STATE OF NEVADA, 

By T. B. BALZAR, 

Governor, 

W. G. GREATHOUSE, 

Secretary of State, 

39 W. S. DISKIN, 

Attorney General. 

STATE BOARD OF EXAMINERS. 

CHARLES J. KAPPLER.” 

Prior to the execution of said contract of April 8, 1927, 
the petitioner and said Frank H. Norcross agreed that in 
the event of such a contract the fees or commissions should 
be divided equally between them. 

At the time of the execution of said contract, of April 
8, 1927, it was* mutually understood between the parties 
thereto and the said Frank H. Norcross that the latter 
would render services to the State of Nevada the same as 
though he were an express party to said contract, and that 
he would share in the compensation to be paid by the State 
under said contract and the statute authorizing its execu¬ 
tion. At the time of the passage of said Act of March 26, 
1927, the petitioner and said Frank H. Norcross had special 
knowledge regarding the history and merits of said claim 
which was a material reason for their employment by the 
State. 

Immediately following their employment, the petitioner 
and said Frank H. Norcross began the necessary work for 
the presentation of said claim of the State before the 

40 Congress convening in December, 1927. They ap¬ 
peared before the Judiciary Committees of the 

House and of the Senate, the reports of which proceedings 
were officially published. 

After the appointment of the said Frank H. Norcross to 
the Federal Judgeship in April, 1928, the petitioner con- 
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tinued to represent the State until Congress made ;an ap¬ 
propriation to pay said claim on March 4, 1929. 

A copy of the Act of Congress of March 4, 192^ is as 
follows: | 

I 

4 4 An Act for the relief of the State of Nevada. 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That the Secretary of the Treasury be, 4 n d he 
hereby is, authorized and directed to pay, out of any money 
in the Treasury not otherwise appropriated, the n^t bal¬ 
ance due the State of Nevada of $595,076.53, as certified 
by the Comptroller General of the United States January 
26, 1929, and printed in Senate Document Numbered 210, 
Seventieth Congress, second session, the same to pe ac¬ 
cepted in full settlement of all advances and expenditures 
and interest thereon made by said State.” 

(Vol. 45, U. S. Stat. at L., Chap. 723, p. 2378.) j 

A joint resolution was passed by the Thirty-fourth Ses¬ 
sion of the Legislature of the State of Nevada, approved 
March 16, 1929, which reads in part as follows: j 

“ * * * Whereas, The Congress of the United Stages on 
the 2nd of March, A. D. 1929, by laws enacted, has Recog¬ 
nized Nevada’s demand and passed a measure fvhich 
41 will reimburse the State of Nevada for the moneys 
thus expended; and j 

4 ‘Whereas, the State of Nevada heretofore employed as 
special counsel to represent the state Honorable Fra]jik H. 
Norcross, Charles J. Kappler, and Charles A. Noriross, 
and these gentlemen have, with great ability, marshaled the 
facts and the law and presented the same to the Congress 
of the United States in support of Nevada’s claim; and, 

44 * * * Resolved by the Assembly of the State of Neyada, 
the Senate concurring, That the legislature of the Stqte of 
Nevada does hereby express appreciation and gratitude to 
the Honorable Calvin Coolidge, former president of the 
United States, Senators Waterman, Ashurst, Key Pittfcian, 
Tasker L. Oddie, and Congressman Sam Arentz, Honorable 
Frank H. Norcross, Charles J. Kappler, and Charlds A. 
Norcross for the splendid services rendered to the State of 
Nevada and for their efforts in bringing this matter to a 
successful determination; be it further * * *” 
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On March 24,1929, the Legislature of the State of Nevada 
passed an Act with reference to the money to be received 
from the United States Government in satisfaction of Ne¬ 
vada’s Civil War Claim, the pertinent part of which is as 
follows: 

4 4 Whereas, The Congress of the United States has passed 
a resolution allowing Nevada’s civil war debt, with accrued 
interest thereon amounting to $595,076.53; now, therefore, 
The People of the State of Nevada represented in Senate 
and Assembly, do enact as follows: 

4 4 Section 1. When and as said, such or any portion of 
said funds are received by the State of Nevada from the 
United States, sixty thousand dollars shall be paid into 
the general fund of the state to be applied, when received, 
on the replacement of any appropriations made by the pres¬ 
ent legislature for repair of state buildings at Car- 
42 son City, Nevada, $148,769.13 of said amount is 
hereby appropriated for the payment of attorney fees 
in accordance with the contract on tile in the office of the 
secretary of state, $6,307.40 to be placed in the general 
fund, and the remainder thereof shall be used for the pur¬ 
pose of redeeming that certain bond known as the $380,- 
000.00 irredeemable school bond.” 

Pursuant to said Act of the Legislature of Nevada of 
March 26, 1927 and said contract of April 8, 1927, the State 
of Nevada paid to the petitioner and to said Frank H. 
Norcross in 1929 one fourth of the amount recovered from 
the Federal Government in satisfaction of said Civil War 
Claim. 

Be it remembered, That the foregoing constitutes the 
substance of the facts stipulated by counsel for the parties, 
and in order that the foregoing statement of evidence may 
be preserved and made of record, the same is duly settled, 
approved and signed, and ordered to be made a record in 
the above-entitled cause this 17 day of May, 1934. 

(Sgd.) W. C. LANSDON, 

Member, U. S. Board of Tax Appeals. 
(Sgd.) WALTER E. BARTON, 

Investment Building, Washington, D . C., 

Attorney for Petitioner . 
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43 [Stamp:] United States Board of Tax Appeals. 

Filed May 18,1934. j 

| 

In the Court of Appeals of the District of Columbia. 

No. —. | 

B. T. A. Docket No. 62240. 

Charles J. Kappler, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review and notice 
thereof in the above-entitled cause (or within the expira¬ 
tion of such time as duly enlarged), transmit to the Clerk 
of Appeals of the District of Columbia certified copies of 
the following documents: 

i 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before said Board. 

3. Memorandum opinion and decision of said Boarc|. 

4. Statement of Evidence. 

5. Petition for Review. 

6. This praecipe. 

44 The foregoing to be prepared, certified and trans¬ 
mitted as required by law and the rules of the Ccjmrt 

of Appeals of the District of Columbia. 

(Sgd.) WALTER E. BARTON, j 

Investment Building, 
Washington, D . C., j 
Attorney for Petitioner. 

Service of the foregoing praecipe acknowledged this liStli 
dav of Mav, 1934. No objection. 

ROBERT H. JACKSON, j 
Attorney for Respondent. 
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45 United States Board of Tax Appeals, Washington. 

Docket No. 62240. 

Charles J. Kappler, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 44, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal as above num¬ 
bered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 11th day of 
June, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals. 

46 United States Board of Tax Appeals. 

Docket No. 62240. 

Charles J. Kappler, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia, be and it is hereby 
extended to June 4, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., May 4, 1934. 
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Now, June 11, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

I 

47 United States Board of Tax Appeals. 

Docket No. 62240. 

I 

l 

Charles J. Kappler, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

! 

Order Enlarging Time . j 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals of the District of Colum¬ 
bia, be and it is hereby extended to June 30, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACKj, 

Member. 

Dated Washington, D. C., June 4, 1934. 


Now, June 11, 1934, the foregoing order certified as a 
true copy. 

B. D. GAMBLE, 

r 

Clerk, U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. N<^. 6251. 
Charles J. Kappler, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Cburt of 
Appeals for the District of Columbia. Filed Jun. 18, 1934. 
Henry W. Hodges, Clerk. 
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Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA | 
October Term, 1934 


No. 6251 


Charles J. Kappler, Petitioner, 

vs. 

Commissioner of Internal Revenue. 


No. 6250 


Adeline Norcross, Petitioner, 

vs. 

Commissioner of Internal Revenue. 


BRIEF ON BEHALF OF PETITIONERS 


JURISDICTION 

The petitioners allege that they are aggrieved by| a 
decision of the United States Board of Tax Appeals 
rendered against them in the case of Charles J. Kap¬ 
pler v. Commissioner and Adeline Norcross v. Cofei- 
missioner, consolidated for hearing and decided fey 
the United States Board of Tax Appeals on December 
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4, 1933 (R. 12), and submit to this Court their peti¬ 
tions for a review thereof. Jurisdiction is involved 
under Secs. 1001, 1002 and 1003 of the Revenue Act 
of 1926, as amended. 

The petitioner, Charles J. Kappler, is a resident of 
the District of Columbia. (R.3, 11.) The petitioner, 
Adeline Xorcross, is a resident of the State of Nevada, 
and it was stipulated that review of the Board's deci¬ 
sion should b ! e had in this Court. (Unprinted Record, 
Xo. 6250, p. 19.) 

Motion of petitioner, Adeline Xorcross, to dispense 
with printing of the record and the brief in Adeline 
Xorcross v. Commissioner, No. 6250, and for a hear¬ 
ing on the record in Charles J. Kappler v. Commis¬ 
sioner, XU. 6251, was granted by this Court on August 
30, 1934. 


THE QUESTIONS PRESENTED 

The questions presented are: 

(1) Whether under the Constitution the Federal 
Government Jnay lay an income tax on certain compen¬ 
sation received by the petitioner, Charles J. Kappler, 
from the State of Nevada for services rendered to 
said State. 

(2) Whether under the Constitution the Federal 

Government may lay an income tax on the income of 

the petitioner, Adeline Xorcross, representing one- 

half of the compensation received by her husband, 

Frank H. Xorcross, from the State of Nevada for 

services rendered to said State, and which belonged 

to said petitioner by virtue of the community prop- 

ertv laws of said State. 

* 

STATEMENT OF THE CASE 

The Territorv of Nevada was created in 1861 and 

w 

continued to function as a Territory until its admis- 
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sion as a State on October 31, 1864. The Territory 
was called upon by the United States Government 
during the Civil War to raise troops to protect jthe 
Overland Mail and Emigrant Route from warring 
Indians. This route and the adjacent telegraph line 
were the only then remaining means of communica¬ 
tion with the Pacific Coast. The Territory responded 
by raising a regiment of cavalry and a battalion! of 
infantry. To do so it contracted debts and obligations 
which it agreed to pay, no material part of which ^as 
paid prior to its admission as a State. The exigencies 
of the Civil War caused the administration at Wash¬ 
ington to conclude that an amendment to the Consti¬ 
tution abolishing slavery would have an effect equiv¬ 
alent to raising another army of at least a million 
men. To accomplish such an amendment an addi¬ 
tional State was needed to provide the number!of 
States necessary for ratification. An Enabling Act 
was passed to admit Nevada for such purpose, fey 
the State Constitution, Territorial acts were contin¬ 
ued in force and Territorial debts and obligations 
were assumed. (R. 23; Appendix I, II, to this brief.) 

By Act of the State Legislature of 1871, the Terri¬ 
torial debts so assumed were determined to be in ex¬ 
cess of $380,000, but that sum was adopted as tiie 
amount of the debt, and a bond issue to refund the 
indebtedness was authorized, redeemable in fifteen 
vears with interest not exceeding 10% per annuin. 

* i 

By an Act of the State Legislature of 1879, provision 
was made for redeeming the bonds issued under tjie 
Act of 1871, known as the “Territorial Bondsl” 
by using for such purpose trust funds derived from 
the sale of public lands granted the State of Nevada 
by the National Government for public school pur- 

_ I 

poses. (R. 23, 24, Appendix I, II to this brief; Senate 
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Judiciary Committee Hearings on S. J. Res. 41, 70th 
Cong., First Session, p. 16.) 

The Act of the State Legislature of 1879 provided 
as follows: 

“A bond to the amount of $380,000, not redeem¬ 
able or transferable, bearing interest at the rate 
of 5% per annum shall be issued to the ‘State 
School Fund of the State of Nevada’ * * * and 
for the regular and prompt payment of said in¬ 
terest, the faith and credit of the State is hereby 
solemnly pledged.” (R. 23, 24.) 

The State of Nevada was never able to pay said 
$380,000.00 irredeemable school bonds until it was re¬ 
imbursed by an Act of Congress, approved March 4, 
1929, for the expenses incurred by the Territory at 
the instance of the National Government and assumed 
by the State'; and throughout the entire history of the 
State until it was repaid, the assumed Territorial in¬ 
debtedness was a serious financial problem affecting 
the State’s economic structure, credit, taxation and 
general fiscal affairs. (R. 24, 29; Appendix VIII, X, 
XI, to this brief.) 

The Legislature of the State of Nevada at its second 
session in January, 1867, by joint resolution, first 
authorized presentation of the State’s claim for re¬ 
imbursement to the Federal Government. (Appendix 
III to this brief.) Thereafter, through repeated reso¬ 
lutions, memorials and the passage of three several 
acts authorizing the appointment or employment of 
commissioners, agents or attorneys to represent the 
State for such purpose, the State continued to press 
its claim for reimbursement until finally paid in 1929. 
(R. 24, 29; Stats. Nevada, 1871, p. 130; 1881, p. 89; 
1885, p. 145; 18S7, p. 149; 1893, p. 136; 1927, p. 251; 
1929, p. 429, 434; Appendix IV^to XI to this brief.) 
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The material portion of the Act of the Legislature 
of the State of Nevada, approved March 26, 1927,[ en¬ 
titled: “An Act in relation to claims of this State 
against the General Government for war expendi¬ 
tures,” reads as follows: 

“The Board of Examiners are hereby author¬ 
ized to employ one or more attorneys, at the (bity 
of Washington, District of Columbia, or else¬ 
where, to prosecute the claims of the State of 
Nevada, against the General Government before 
the Congress, or any court or department therleof, 
for disbursements made by the Territory or Siate 
of Nevada for the benefit of the General Govern¬ 
ment and occasioned by the Civil, Spanish, Indian 
or other wars.” (R. 24, 25.) 

Pursuant to the foregoing Act, the State of Nevada, 
acting through the State Board of Examiners, consist¬ 
ing of the Governor, the Secretary of State, and I the 
Attorney General, entered into a contract with i the 
petitioner, Charles J. Kappler, on April 8 , 1927,'un¬ 
der which the State retained and employed said itap- 
pler, to represent said State in connection with] all 
claims which it had against the United States and to 
pay said Kappler twenty-five per cent (25%) of! the 
amount recovered. The said Kappler, on April 8, 
1927, was and had been for several years past and is 
now engaged in the practice of la^v in Washington, 
D. C. (R. 25, 26.) 

At the time of the execution of said contract of 
April 8 , 1927, it was mutually agreed between all the 
parties thereto and one Frank H. Norcross that | the 
latter would render services the same as thoughi ex- 
pressly a party to the contract, and that for services 
so rendered he would share in the compensation to be 
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paid by the State in accordance with the provisions 
of said contract and the statute authorizing its execu¬ 
tion. At said time Frank H. Norcross was and had 
been for several years past engaged in the practice 
of law in the State of Nevada. The reason the said 
Norcross was not a party to said written contract was 
because he had reason to believe that he might later 
be appointed to a Federal Judgeship, in which event 
he would have to discontinue any efforts on behalf of 
the State. (R. 25, 26, 28.) 

Immediatelv after the execution of said contract the 
petitioner, Charles J. Kappler, and said Frank H. 
Norcross began work in connection with the presenta¬ 
tion of said claim of the State before the proper com¬ 
mittees of the Federal Congress. In April, 1929, the 
said Frank H. Norcross was appointed to a Federal 
Judgeship and the petitioner, Charles J. Kappler, con¬ 
tinued to represent the State of Nevada until Con¬ 
gress made an appropriation of $595,076.53 to pay 
said claim on March 4, 1929. (R. 28, 29; Appendix 
XII.) 

On March 24, 1929, the Legislature of the State of 
Nevada passed an Act with reference to the money to 
be received from the United States Government in 
satisfaction of Nevada’s Civil War Claim, the perti¬ 
nent part of which is as follows; 

“Whereas, The Congress of the United States 
has passed a resolution allowing Nevada’s Civil 
War debt, with accrued interest thereon, amount¬ 
ing to $595,076.53; now, therefore, The People of 
the State of Nevada represented in Senate and 
Assembly, do enact as follows: 

Section 1. When and as said, such or any por¬ 
tion of said funds are received bv the State of 

* 

Nevada from the United States, sixty thousand 
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dollars shall be paid into the general fund of the 
state to be applied, when received, on the replace¬ 
ment of any appropriations made by the present 
legislature for repair of state buildings atj Car- 
son City, Nevada, $148,769.13 of said amount is 
hereby appropriated for the payment of attorney 
fees in accordance with the contract on file in the 
office of the secretary of state, $6,307.40 to be 
placed in the general fund, and the remainder 
thereof shall be used for the purpose of redeem¬ 
ing that certain bond known as the $380,000.00 
irredeemable school bond.” (R. 30.) 

Out of said appropriation of $148,768.13, the | peti¬ 
tioner, Charles J. Kappler, received $68,000.00, the 
said Frank H. Norcross, $43,000.00, and $12,769.13 
was held in trust until a subsequent year by Agree¬ 
ment of said Kappler and Norcross; and the balance 
was paid to others who assisted after the appointment 
of said Norcross to the Federal Judgeship. On^-half 
of said $43,000.00 received by the said Frank H. Nor¬ 
cross belonged to his wife, the petitioner, Adeline 
Norcross, by virtue of the community property j laws 
of the State of Nevada. (R. 16.) 


ERRORS TO BE RELIED ON 

i 

Petitioners aver that errors were committed b^ r the 
Board of Tax Appeals, to their damage and prejudice, 
as follows: 

I. The Board erred in failing to hold that the com¬ 
pensation which the petitioners received fromj the 
State of Nevada in 1929 was exempt from Federal 
income taxation under the Constitution of the Upited 
States, in that said compensation was received by the 
petitioners for services performed by said Charlbs J. 
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Kappler and Frank H. Xorcross as agencies or in¬ 
strumentalities created and controlled by the State of 
Nevada exclusively to enable said State to perform 
a governmental function, and immediately and direct¬ 
ly to exercise its sovereign powers. 

II. The Boitrd erred in failing to hold that the im¬ 
position of a Federal income tax on the compensation 
which the petitioners received from the State of Ne¬ 
vada in 1929, would be unconstitutional and void as 
laying a Federal income tax on an agency or instru¬ 
mentality of the State of Nevada. 

III. The Board erred in failing to hold that if the 
Revenue Act of 1928 be construed to impose an in¬ 
come tax on the compensation which the petitioners 
received from the State of Nevada in 1929, said act 
was unconstitutional and void as laying a Federal in¬ 
come tax on an agency or instrumentality of the State 
of Nevada. 

IV. The Bdard erred in failing to hold that the im¬ 
position of a Federal income tax on the compensation 
which the petitioners received from the State of Ne¬ 
vada in 1929, was unconstitutional and void in that to 
levy a tax on said compensation would place a defi¬ 
nite and direct burden upon the sovereign State of 
Nevada in its capacity as trustee of an express trust 
with regard to public school funds of the State. 

STATEMENT OF POINTS 

I. The collection of the claim of the State of Ne¬ 
vada from the United States Government was the 
performance of a governmental function and the ex¬ 
ercise of a sovereign power. 

II. The petitioner, Charles J. Kappler and said 
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Frank H. Norcross were agencies or instrumentalities 
of the State of Nevada. j 

III. The petitioner, Charles J. Kappler and skid 
Frank H. Norcross were such agencies or instrumen¬ 
talities as to exempt from Federal income taxation 
the compensation received by them from the State! of 
Nevada. 

IV. The community income received by petitioher, 
Adeline Norcross, as a result of services rendered [by 
her husband, Frank H. Norcross, to the State of Ne¬ 
vada was exempt from Federal income taxation, j 

! 

ARGUMENT | 

The Collection of the Claim of the State of Nevada 
from the United States Government was the Per¬ 
formance of a Governmental Function and ^he 
Exercise of a Sovereign Power. 

The United States in 1861-1865 was engaged iq a 
desperate Civil War. The only internal means of cojn- 
munication between the East and the West were the 
Overland Mail & Emigrant Route and the coterminous 
transcontinental telegraph line. Warring Indians 
threatened to close this sole means of communicatibn. 
The Territory of Nevada was called upon by the Fed¬ 
eral Government to raise a regiment of cavalry and a 
battalion of infantry, and it did so under adverse eco¬ 
nomic and financial conditions, thereby incurring a 
very considerable indebtedness for the assistance ren¬ 
dered to the National Government. (R. 23.) 

In order to secure an additional State favorable to 
the adoption of the Thirteenth Amendment, the Tqr- 
ritorv of Nevada was admitted as a State in 18^4. 
This was considered to be of very great military iijn- 
portance—in fact, the equivalent of raising an adcji- 





10 


tional million men for the Federal forces. (R. 23; 
Senate Judiciary Committee Hearing’s on S. J. Res. 
41, 70th Cong., 1st sess., p. 16.) 

It was necessary for the State to assume the indebt- 

* 

edness of the Territory incurred in assisting the 
United States Government in raising these troops. 
This amounted in 1871 to at least $380,000.00, and a 
fifteen-year bond issue of $380,000.00, known as 44 Ter¬ 
ritorial Bonds,” was authorized, to bear interest at 
10%. In 1879 the State Legislature provided for the 
redemption of these 44 Territorial Bonds 7 ’ by using 
trust funds derived from the sale of public lands 
granted the State of Nevada by the National Govern¬ 
ment for public school purposes. (R. 23, 24; Appen¬ 
dix I, II.) 

The assumption of the Territorial indebtedness had 
a very serious effect upon the financial and economic 
conditions of the State from 1864 until reimbursement 
was made bv Congress in 1929. This situation was 
evidenced by numerous legislative statutes, resolu¬ 
tions and memorials, excerpts from which will be 
found in the Appendix. Efforts to collect the indebt¬ 
edness were made by the State almost continuously 
from 1867 until 1929. (Rec. 24; Appendix III to XI.) 

It is not contended by the petitioners that every 
activity of a State is the exercise of a governmental 
function, as admittedly some activities may be private 
in their nature though performed by the State. An 
example is the sale and distribution of liquor by the 
State under a statute giving the State a monopoly of 
that business. (State of Ohio v. Helvering, 292 U. S. 
360; South Carolina v. U. S., 199 U. S. 437; 19 R. C. L. 
697; 43 C. J. 183.) 

Such a situation does not prevail in the instant case, 
however. Here the assumed Territorial indebtedness 
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was incurred at the instance of the United States,; at 
a time when the very integrity of the Union was jin- 
volved in Civil War and portions of the nation w^re 
infested with warring Indians. The bonds issued! to 
cover this indebtedness in 1871 were redeemed in 1879 

i 

by using trust funds derived from the sale of public 
school lands granted to the State by the National 
Government for public school purposes. To replace 
these trust funds, it was necessary for the State to be 

reimbursed bv the United States Government, iln 

j 

order to be reimbursed it was incumbent upon jhe 
State to do what was necessary and proper in the mat¬ 
ter of the collection of its claim. This activity began 
in 1867 and ended in 1929. (R. 23, 24.) j 

In Burnet v. Coronado 0. & G. Co., 285 U. S., 393, 
the facts were that the State of Oklahoma leased jits 
public school lands for the purpose of having thpm 
developed for oil and gas purposes. In passing ugon 
the question of whether under the Constitution the 
Federal Government could lay an income tax on the 
income of the lessee derived from the lease, the Su¬ 
preme Court said: 

“When Oklahoma undertook to lease her public 
lands for the benefit of the public schools, she 
exercised a function strictly governmental in 
character. ’ ’ 

In that case the purpose of the lease of the school 
lands necessarily was to derive revenue for the public 
school fund. In the instant case the purpose of tjhe 
collection of the claim from the United States was to 
reimburse the public school fund for moneys used to 
retire the bonds authorized in 1871. The lease of ijhe 
public school lands by Oklahoma being the exercise of 
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a function strictly Governmental in character as held 
by the Supreme Court, it necessarily follows that the 
collection of the claim of the State of Nevada to re¬ 
imburse its public school fund was the performance 
of a governmental function and the exercise of a sov¬ 
ereign power. 

For other authorities to the effect that activities of 
a State pertaining to its public school system is the 
exercise of a governmental function, see Dillon on 
Municipal Corporations, (5th Ed.) Sec. 37; 4 Dillon 
on Municipal Corporations (5th Ed.) 1658; Claybrook 
v. City of Oibensboro, (C. C.) 23 F. 624; Attorney Gen¬ 
eral ex rel. McRae v. Thompson, 168 Mich. 511, 134 
N. W. 722, 725; Freel v. School, 142 Ind. 27, 41 N. E. 
312, 37 L. R. A. 301; Ann. Cas. 1917 D, 792. 


II. 

The Petitioners Were Agencies or Instrumentalities of 

the State of Nevada. 

Whether a given subject is an agency or instrumen¬ 
tality of a State or the Federal Government depends 
upon the facts of the individual case. The following 
have been held to be agencies or instrumentalities of 
a State or the Federal Government, as the case may 
be*, state officers, Buffington v. Day, 11 Wall. 113; fed¬ 
eral officers, Dob bins v. Erie Co., 16 Peters 435; state 
bonds, Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 429; official bonds of state officers, Bettman v. 
Warivick, 108 Fed. 46; bonds on holders of state liquor 
licenses, Ambrosini v. U. S., 187 U. S. 1; processes of 
state courts, Smith v. Short, 40 Ala. 395; Craig v. 
Dimock, 47 Ill. 308; certificates of clerk of state court, 
Neldert v. Chicago, R. I. P. R. R., 89 Misc. 282, 153 
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N. Y. Supp. 658; lease of public school lands of sthte, 
Burnet v. Coronado Oil & Gas Co., 285 U. S. 393; lekse 
by U. S. of restricted Indian lands, Gillespie v. Okla¬ 
homa, 257 U. S. 501. 

The petitioners contend that the said Charles! J. 
Kappler and the said Frank H. Norcross were agen¬ 
cies or instrumentalities of the State of Nevada! in 
collecting its claim against the United States. We shall 
discuss under Point III the question of whether they 
were such agencies or instrumentalities as wojild 
exempt them from Federal income taxation by |;he 
Federal Government, as admittedly there may be 
agencies or instrumentalities of a State of a non-gov¬ 
ernmental character which are not exempt from Fed¬ 
eral taxation. This clearly was implied in Metcalf v. 
Mitchell, 269 U. S. 514, where the Supreme Court said: 

4 ‘Just what instrumentalities of either a stfcte 
or the Federal Government are exempt from taxa¬ 
tion by the other cannot be stated in terms of ijni- 
versal application.” 

In State of Ohio v. Helvering, 292 U. S. 360, );he 
facts were that Ohio had a State monopoly of the sale 
and distribution of intoxicating liquor, and was oper¬ 
ating through the agencies or instrumentalities of 
State liquor stores and State officers, agents and Em¬ 
ployees. An attempt was made to enjoin the Com¬ 
missioner of Internal Revenue from collecting the Fed¬ 
eral excise tax imposed by Sec. 3244, R. S. on liquor 
dealers. The Supreme Court denied to the State the 
right to file a bill of injunction, not because agencies 
or instrumentalities of the State were not involved, 
but for the sole reason that the State was engage^ in 
business of a private nature instead of a governmental 
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character, following South Carolina v. U. S., 199 U. S., 
437. 

The petitioner, Charles J. Kappler and said Frank 
II. Xorcross, were employed pursuant to the Act of 
the State Legislature of March 26, 1927. That Act 
authorized the State Board of Examiners to employ 
attorneys to prosecute the claim of the State of Ne¬ 
vada against the General Government before the Con¬ 
gress, or any Court or Department thereof, for dis¬ 
bursements made bv the Territory or State for the 
benefit of the General Government, and occasioned bv 
the Civil, Spanish, Indian and other Wars. The State 

Board of Examiners was created bv the State Consti- 

* 

tution, and consisted of the Governor, the Attorney 
General ami the State Controller. (R. 24, 25, 26.) 

The contract of April 8, 1927 under which the said 
Charles J. Kappler and Frank H. Norcross were em¬ 
ployed was equally comprehensive. The duties to be 
performed were: 

“To prepare, present and prosecute to final 
determination or judgment all claims which the 
State of Nevada may have against the United 
States for moneys advanced or expended on ac¬ 
count of the Civil War, Indian Wars or uprisings 
within this State, Spanish-American War or other 
wars, for and on behalf of the Government of the 
United States.” (R. 26.) 

The importance to the State of collecting this claim 
from the United States for the purpose of reimbursing 
its public school fund may be inferred from the fact 
that the population of the State as shown by the Na¬ 
tional census, ranged from 42,491 in 1870 to 91,058 in 
1930. The State indebtedness in 1929 amounted to 
$1,553,000 or $17.24 per capita. The enrollment of 
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pupils in the elementary and secondary schools of the 
State of Nevada from five to seventeen years of pge 
in 1930 was 18,041. (Statistical Abstract of the United 
States, 1932, pp. 9, 107, 209, published by the UJ S. 
Department of Commerce.) The amount collected, 
$595,070.53, represented approximately $6.50 for ehcli 
man, woman and child in the State of Nevada in 1929, 
and approximately $32.43 for each enrolled pupil! in 
the State between five and seventeen vears of age.! 

The services of the said Kappler and Norcross, 
therefore, were very much more important to the State 
than the services performed by many of its officers hnd 
employees. In fact, it is not unreasonable to assert 
that the matter in which they were engaged was mjicli 
more important to the State than the services of iny 
of its officers and employees, except, perhaps, somp of 
its principal officers. 

The collection of the claim had a direct and impor¬ 
tant bearing on the taxation policy and the public 
school svstem of the State. If the money were bol- 
lected, lhe adverse fiscal situation of the State would 
be alleviated, and its public school system would] be 
much benefitted and improved. If the claim were jnot 
collected, taxation would continue to be onerous land 
the public schools would be deprived of the support 
intended by Congress when the grant of public lajnds 
to the State was made. 

There were a number of ways in which the State 
could have proceeded in the matter of the collection 
of its claim. It might have instructed its Attorney 
General to represent the State and conduct the nego¬ 
tiations that were carried on by Kappler and Nor¬ 
cross. In that event, there would be no doubt that the 
Attorney General would be deemed to be an agency or 
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instrumentality of the State. The State could have 

* 

appointed the said Kappler and Norcross Assistant 
Attorneys General, and tliev could have conducted the 
negotiations in the same manner that tliev actually 
did under the contract with the State. If this had 
been done, unquestionably they would be deemed to be 
agencies or instrumentalities of the State. 

Instead of following either of these two plans, the 
State appointed said Kappler and Xorcross as its at¬ 
torneys or agents to collect its claim. Under some 
previous Acts, their predecessors were designated as 
“Commissioner' ? (Act of March 4, 1871, Stat. Xev. 
1871, p. 130—Appendix IV) or “Agent” (Stats. Xev. 
1885, p. 145—Appendix VI.) The duties performed 
by the said'Charles J. Kappler and Frank H. Nor¬ 
cross under the contract were the same as the duties 
would have been if the Attorney General had conduct¬ 
ed the negotiations, or if they had been appointed As¬ 
sistant Attorneys General. It is submitted that a 

* 

difference in name does not alter the essential fact that 


the said Kappler and Xorcross were the duly appoint¬ 
ed and authorized agencies or instrumentalities of the 


State in the matter of the collection of its claim from 
the United States. Substance and not form controls. 


(Eisner v. Macomber, 252 U. S. 189.) 


III. 

The Petitioner, Charles J. Kappler, and Frank H. 
Norcross Were Such Agencies or Instrumentali¬ 
ties of the State as to Exempt Them From Fed¬ 
eral Income Taxation. 

Under I, supra , we have proved that the collection 
of the claim by the State of Nevada from the United 
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States was the performance of a governmental func¬ 
tion and the exercise of a sovereign power; and under 
II, supra, we have demonstrated that the petitioner, 
Charles J. Kappler, and the said Frank H. Norcrdss 
were tiie agencies or instrumentalities of the State!of 
Nevada in the collection of its claim against the Unitjed 
States. The question remains as to whether the Sejic! 
Charles J. Kappler and Frank II. Norcross were sdch 
agencies or instrumentalities as to exempt from Fed¬ 
eral income taxation the compensation which they de¬ 
ceived from the State of Nevada for services rendered 
in connection with said claim. j 

The Board of Tax Appeals held that they were hot 
exempt on the authority of Metcalf v. Mitchell, 269 jU. 
S. 514. (K. 17.) That was a case in which the tax¬ 

payers were consulting engineers, and were employed 
under contracts with States and subdivisions of Stales 
with reference to water supply and sewage disposal 
systems. Their services were rendered in connection 
with particular projects for water supply or sewage 
disposal, and the compensation was received in soine 
instances on an annual basis and in others on a month¬ 
ly or daily basis, and in still others on the basis oi; a 
gross sum for the services rendered. 

• i 

One of the arguments made by the taxpayers in that 
case was that they were agencies or instrumentalities 
of the State which would entitle them to exemption 
from Federal income taxation. The Supreme Court 
denied this contention for two reasons: (1) that tjlie 
taxpayers were not agencies of government in any 
technical sense, and (2) that the tax could not be 
deemed to be an interference with Government or h n 
impairment of the efficiency of its agencies in any si|b- 
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stantial way. We quote from the Court’s opinion as 
follows: 

“In such a situation it cannot be said that the 
tax is imposed upon an agency of government in 
any technical sense, and the tax itself cannot be 
deemed to be an interference with the Govern¬ 
ment, or an impairment of the efficiency of its 
agencies in any substantial way.” 

The Court pointed out that there was no universal 
rule to be applied in determining whether the agencies 
or instrumentalities of a State were taxable bv the 
Federal Government, or vice versa. It was empha¬ 
sized, however, that it repeatedly had been held that 
those agencies or instrumentalities through which the 
government immediately and directly exercised its 
sovereign powers were immune from the taxing power 
of the other. We quote from the opinion of the Court 
on this point as follows: 

“Just what instrumentalities of either a State 
or the Federal Government are exempt from tax¬ 
ation bv the other cannot be stated in terms of 
«/ 

universal application. But this court has repeat¬ 
edly held that those agencies through which either 
government immediatelv and directlv exercises its 
sovereign powers are immune from the taxing 
power of the other. Thus, the employment of 
officers who are agents to administer its laws 
(Collector v. Day, supra; Dobbins v. Erie County, 
16 Pet. 435, 10 L. ed. 1022), its obligations sold to 
raise public funds (Weston v. Charleston, 2 Pet. 
449, 467, 7 L. Ed. 481, 487; Pollock v. Farmers' 
Loan & T. Co., 157 IT. S. 429, 585, 586, 39 L. Ed. 
759, 820, 821, 15 Sup. Ct. Rep. 673), its invest¬ 
ments of public funds in the securities of private 
corporations, for public purposes (United States 
v. Baltimore & 0. R. Co., 17 Wall. 322, 21 L. Ed. 
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597), surety bonds exacted by it in the exercise! of 
its police power ( Ambrosini v. United States, 187 
U. S. 1, 47 L. Ed. 49, 23 Sup. Ct. Rep. 1, 12 Am. 
Grim. Rep. 699), are all so intimately connected 
with the necessary functions of government as! to 
fall within the established exemption; and when 
the instrumentality is of that character, the lm- 
munity extends not only to the instrumentality 
itself, but to income derived from it {Poliocl j v. 
Farmers' Loan & T. Co. and Gillespie v. Okla¬ 
homa, supra) and forbids an occupation tax Im¬ 
posed on its use {Choctaw, 0. & G. R. Co. v. itar- 
rison, 235 U. S. 292, 59 L. Ed. 234, 35 Sup. |Ct. 
Rep. 27; and see Dobbins v. Erie County supra).” 

The Court stated that when the question was kp- 
proached from the other end of the scale, it was ap¬ 
parent that not every person who used his property 
or derived a profit in dealings with the Government 
could clothe himself with immunity from taxation on 
the theory that either he or his property was an 
agency or instrumentality of the Government within 
the meaning of the rule. It was indicated that on 
account of the difference of degree of the burden re¬ 
sulting from the taxation of an agency or instrumen¬ 
tality of a State by the Federal Government, or vice 
versa, each case had to be decided upon its own pecu- 

i 

liar facts. It was held that neither government cojild 
destroy the other nor curtail in any substantial man¬ 
ner the exercise of its powers; that the nature of the 
governmental agencies or instrumentalities or the 
mode of their constitution could not be disregarded in 
passing upon the question of exemption, because Ian 
agency or instrumentality might be of such a charac¬ 
ter or so intimately connected with the exercise of a 
power or the performance of a duty by one govern- 
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ment that anv taxation of it by the other would be 
such a direct interference with the functions of Gov¬ 
ernment itself as to be plainly beyond the taxing 
power. 

In deciding- Metcalf v. Mitchell, supra, the Supreme 
Court specifically stated that the case should not be 
understood as laving down any rule that taxation 
might not affect agencies or instrumentalities render¬ 
ing services to the State or Federal Government, as 
the case might be, in such a manner as directlv to 
interfere with the functions of Government and thus 
be held to be void. 

Decisions since Metcalf v. Mitchell have been to the 
same effect, that exemption depends upon whether the 
tax would cast an appreciable burden upon the func¬ 
tions of Government. See Willcuts v. Bunn, 282 U. S. 
230, where the Court said that no facts as to actual 
consequences were brought to the Court’s attention 
either in the record or by argument to show that the 
imposition of the tax would amount to an appreciable 
burden on the functions of Government, and that the 
Court was left to the inadequate guidance of judicial 
notice. Also see Burnet v. Coronado Oil <& Gas Co., 
285 U. S. 393; Burnet v. Jergins Trust Co., 288 U. S. 
514. 

From these decisions we submit that if to tax the 
compensation received by the petitioner, Charles J. 
Kappler, and the said Frank H. Norcross from the 
State of Nevada would amount to an interference with 
“the exercise of a power or the performance of a 
duty” by the State of Nevada, or would cast an ap¬ 
preciable burden upon the functions of Government 
of the State in any substantial way, the tax cannot be 
imposed. That such a situation would result, we be¬ 
lieve to be self-evident from the facts in the case. 


The State of Nevada was engaged in an important 
governmental function, that of collecting a claim grow¬ 
ing out of conditions of the Civil and Indian Wars, 
the proceeds of which were trust funds belonging to 
the public schools of the State. The petitioner, Chajrles 
J. Ivappler, and the said Frank H. Norcross, were the 
agencies or instrumentalities used by the State in! the 
performance of this important governmental function. 
In this respect the instant case differs fundamentally 
from Metcalf v. Mitchell, supra. There the taxpayers 
were representing the State and Municipality in Con¬ 
nection with water supply and sewage disposal sys¬ 
tems, which is a private business as distinguished from 
a governmental function. After referring to certain 
activities as governmental functions, 19 R. C. L. <397, 
par. 9, states the rule as follows: 

I 

j 

“9. Two-fold character of municipal corpora¬ 
tions.— * * * In its private capacity a mjini- 

cipal corporation is wholly different. The people 
of a compact community usually require a certain 
convenience which cannot be furnished without 
a franchise from the state and which are either 
unnecessary in the rural districts, such as a sys¬ 
tem of sewers, or parks and open spaces, or which 
on account of the expense it would be financially 
impossible to supply except where the population 
is reasonably dense, such as water or gas.” 

And in 43 C. J. 183, it is stated: | 

“c. Municipal. All functions of a municipal 
corporation, not governmental, are strictly miimi- 
cipal. * * * Under this class of functions are 
included, in most jurisdictions, the proper car$ of 
streets and alleys, parks and other public places, 
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and the erection and maintenance of public utili¬ 
ties and improvements generally. * * * In such 
case it is not acting in its governmental capacity 
as sovereign, or in a legislative capacity 
but is acting in a proprietary capacity, acting 
only in a quasi-public capacity. It is performing 
a function, not governmental, but often com¬ 
mitted to private corporations or persons, with 
whom it may come into competition. The func¬ 
tion may be municipal, but the method may not 
be. It leads to profit, which is the object of the 
private corporation.” 

The instant case is clearlv distinguishable from 
Metcalf v. Mitchell in another very important respect. 
Here the State was required to pay and did pay a 
certain percentage of the trust funds of the State' 
which were recovered from the Federal Government. 
The major portion of the moneys recovered belonged 
to the State school fund, which was indispensable to 
the maintenance of the public school system. The bal¬ 
ance represented accrued interest on the irredeemable 
bonds of 1879 which were issued to the State school 

fund for the monevs taken from that fund to redeem 

* 

the “Territorial bonds” of 1871. The contract of 
April 8, 1927, provided that the State should pay 
Charles J. Kappler and Frank H. Norcross twenty- 
five per cent (25%) of the amount of the moneys re¬ 
covered. The Act of the State Legislature of March 
25, 1929, made an appropriation to pay the fees not 
out of general funds of the State, but out of the $595,- 
076.53 recovered from the United States: 

“when and as said, such sum or any portion of 
said funds are recovered by the State of Nevada 
from the United States.” (R. 24, 26, 30.) 
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After providing for the payment of the fees and 
making certain small appropriations from said moijiey, 
when and as received from the United States,! the 
State Legislature in said Act further provided tljiat: 

i 

“the remainder thereof shall be used for the pur¬ 
pose of redeeming that certain bond known as j the 
$380,000.00 irredeemable school bond. 7 ’ j 

If the compensation received by said Kappler hnd 
Norcross were subject to Federal income taxation, it 
unquestionably would have been necessary for j the 
State to agree to pay them a larger portion of j the 
amount recovered, and the result would have beqn a 
smaller balance to reimburse the trust funds belong¬ 
ing to the State school fund and to pay the irredeem¬ 
able school bonds and accrued interest thereon, ijhat 
situation would be analagous to the imposition c|f a 
Federal income tax on interest on State bonds, (pol¬ 
lock v. Bank, 157 U. S. 429; 158 U. S. 601.) The hur- 
den of the tax in such a case would be reflected in the 
higher rate of interest required to be paid by the State 
and the smaller price at which the bonds could be sold. 
In the instant case the burden would be reflected in 
the higher percentage of the moneys recovered which 
the State would be required to pay said Kappler ^nd 
Norcross, and the smaller percentage remaining to 
reimburse the trust funds belonging to the State school 
fund and to pay the irredeemable school bonds |and 
the interest thereon. 

Substantially the identical question was raised in 
Coronado Oil & Gas Company v. Burnet, 50 F. (2d) 
998, decided by this Court and affirmed by the Supreme 
Court in 285 U. S. 393. There the facts disclosed jhat 
by Act of Congress approved June 16,1906, the people 


i 




24 


of the Territory of Oklahoma were authorized to form 
a constitution preliminary to statehood. In Section 
7 of said Act, Congress granted to the said State for 
the use and benefit of the common schools, sections of 
land Nos. 1(7 and 36 in every township in Oklahoma 
Territory and provided that all lands valuable for 
minerals, oil and gas should not be sold prior to Jan¬ 
uary 1, 1915, but that they might be leased for periods 
of five years, the proceeds from the lands so leased to 
be covered into the school fund. The Constitution 
adopted by the State, provided for the establishment 
of a public school system and pledged the faith of the 
State to preserve such lands and moneys as a sacred 
trust, and to keep the same for the uses and purposes 
for which they were granted by the Federal Govern¬ 
ment. 

The State of Oklahoma leased said school lands to 
a lessee for five vears under the terms of which the 
State received various percentages up to fifty-per cent 
of the oil and gas produced, and the lessee received 
the balance thereof. The cpiestion in that case was 
whether the income of the lessee derived from the sale 
of its share of the oil and gas obtained from the leased 
school lands of the State was taxable bv the Federal 
Government. The lessee contended that its income 
was not taxable, because it was an agency or instru¬ 
mentality of 1 the State for developing and operating 
its State school lands, and that under the Constitution 
the United States could not tax such agency or instru¬ 
mentality. 

•/ 

This Court, speaking through Mr. Justice Groner, 
decided that the tax could not be imposed, on the 
theory that the lease was an instrumentality of the 
State for utilization of its lands dedicated to the sup- 


port of its public schools, and that to tax the frjiits 
of the lease would burden the State in the perform¬ 
ance of the governmental function of maintaining! its 
public schools, relying on Gillespie v. Oklahoma, |257 
Y. S. 501, and Jaybird Mining Company v. Wyer, 1271 
U. S. 609. 

i 

The Supreme Court of the United States affirilned 
the decision of this Court on the ground that the lease 
from the State to the lessee was an instrumentality 
of the State for the purpose of carrying out her duties 
in respect to public schools, and that to tax the in¬ 
come of the lessee arising therefrom would amount 
to an imposition upon the lease itself. (285 Uj S. 
at pp. 400 and 401.) | 

In the instant case, Congress bv Act of March! 21, 
1S64, authorized the people of the Territory of Ne¬ 
vada to form a constitution preliminary to statehood, 
and in Section 7 of that Act granted to the State, Sec¬ 
tions 16 and 36 in every township, for support of! its 
common schools. Section 7 of said Enabling ..let 
reads of follows: 

“AND BE IT FURTHER EXACTED, That 
sections numbers sixteen and thirty-six, in evjerv 
township, and where such sections have been ^old 
or otherwise disposed of by any act of Congress, 
other lands equivalent thereto in legal subdivis¬ 
ions of not less than one quarter-section, and as 
contiguous as may be, shall be, and are hereby, 
granted to said state for the support of comihon 
schools.” (Appendix I.) 

Pursuant to said Act of March 21, 1864, a Constitu¬ 
tion was adopted by the State of Nevada; and; in 
Article II of Section 3 of said Constitution it tvas 
provided that all lands, including the sixteenth and 
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thirty-sixth Sections in any township granted by the 
Act of Congress aforesaid, to enable the people of the 
Nevada Territory to form a State government 
(together with other lands not material to this case), 

“ And all proceeds derived from any and all of 
said sources shall be and the same are hereby 
solemnly pledged for educational purposes, and 
shall not be transferred to any other fund or for 
other uses * * * provided that the interest only 
of the aforesaid proceeds shall be used for educa¬ 
tional purposes and any surplus interest shall 
be added to the principal sum * * V’ (Appen¬ 
dix II.) 

The case of Coronado Oil & Gas Company v. Burnet 
and the instant one are identical in that trust proper¬ 
ties belonging to the public school system of the re¬ 
spective States of Oklahoma and Nevada were in¬ 
volved. In each case lands were granted to the State 
by the Federal Government for public school pur¬ 
poses, and in each case the State Constitution dedi¬ 
cated the donated lands to public school purposes. In 
the one case, the activity of the State of Oklahoma 
with respect to its public schools was conducted by 
means of a lease of the State school lands, and in the 
other, the activity of the State of Nevada with respect 
to its public schools was conducted by means of a 
contract for the recovery of moneys belonging to its 
public school fund. 

If to tax a lessee of public school lands of the State 
of Oklahoma with respect to income derived from the 
operation of the lease is unconstitutional as laying a 
burden on the instrumentalities of the State in con¬ 
nection with its governmental function of maintain¬ 
ing its public schools, it likewise is unconstitutional 
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to impose a tax on the income of said Kappler ^nd 
Norcross as the instrumentalities of the State j of 
Nevada in connection with its governmental function 
of maintaining its public schools. In the former c&se, 
the purpose of granting the lease was to derive royal¬ 
ties to be added to the public school fund of the Stjate 
of Oklahoma, and in the instant case, the purpose of 
making the contract for the services of said Kappler 
and Norcross was to recover monevs and interest 

i 

thereon belonging to the public school fund of jthe 
State of Nevada . 

So far as the record discloses, there was no special 
showing in Coronado Oil & Gas Company v. Burnet, 
supra, as to just what the burden on the governmental 
functions of the State of Oklahoma would have bben 
if the tax had been imposed on the income of the lessee. 
The presumption is that if a tax had been appliecj, it 
would have resulted in the State of Oklahoma’s bqing 
compelled to pay a higher royalty to the lessee, as in 
the instant case, the imposition of the tax would re¬ 
sult in the State of Nevada’s being required to pay 
for the services rendered a greater percentage of jthe 
trust funds recovered from the United States. 

In the instant case it affirmatively appears that jthe 
result of the long delay in the collection of the State 
of Nevada’s claim from the United States was to place 
an onerous burden upon the citizens of said State. 
(Appendix VIII, X, VI). This burden to the Stjate 
becomes self-evident when it is realized that the popu¬ 
lation of the State according to the National census 
ranged from 42,491 in 1870 to 91,058 in 1930. In 1^29 
the total outstanding indebtedness of the State was 
$1,553,000.00 or $17.24 per capita. The enrollment! of 
pupils in the elementary and secondary schools of the 
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State in 1930 was 18,041. The amount collected from 
the United States, $595,076.53, represented approxi¬ 
mately $6.50 for each man, woman and child in the 
State, approximately $32.43 for each enrolled pupil, 
and approximately 38% of the total outstanding in¬ 
debtedness of the State. (Statistical Abstract of the 
United States, 1932, pp. 9, 107, 209, published by the 
U. S. Department of Commerce.) 

When these facts are taken into consideration, it 
becomes apparent that even a small increase in the 
percentage of the trust funds required to be paid for 
the services rendered, as a result of the imposition of 
the tax, would place a very substantial burden upon 
the State of Nevada in connection with the mainten¬ 


ance of its public schools. 

An increase of only one per cent in the fee would 

represent a reduction in the State school fund of 

$5,950.76, or 33 1 3 cents for each enrolled pupil in the 

elementarv and secondarv schools of the State. In 
* •• 

view of the fact that the petitioners did not include in 
their respective returns the compensation paid by the 
State, it mav be inferred at least that they assumed 
that the income was exempt; and further that a higher 
percentage of fee would have been demanded had they 
believed that the tax would apply. In the case of peti¬ 
tioner, Charles J. Kappler, the ordinary income for 
1929 was $72,842.77, including the $68,000.00 received 
from the State of Nevada, and the entire $11,407.64 
of income tax on ordinary net income levied on him is 
attributable to said $68,000.00. An increase of 2% 
in the fee would have been necessary to cover the in¬ 
come taxes imposed on him on account of said fee. 

In Gillespie v. Oklahoma , 257 U. S. 501, 505, practi¬ 
cally the reverse of Coronado Oil & Gas Company v. 
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Burnett was involved. In the Gillespie case, the Sltate 
of Oklahoma attempted to tax the income of the lessee 
derived from leases of certain Indian lands from] the 
United States. In denying the State the right tol tax 
such income the Supreme Court said: 


< t rni 


The same considerations which invalidate! the 
tax on the leases invalidate a tax upon the prpfits 
of the leases, and stopping short of theoretical 
possibilities a lax upon such profits is a direct 
hamper upon the effort of the United State's to 
make the best terms that it can for its tuarijs.” 
(Italics ours.) 

If a tax by the State of Oklahoma oil the incomp de¬ 
rived bv the lessee from the leases referred to consti- 
•> 

tuted a direct hamper upon the effort of the United 
States to make the best terms that it could foi} its 
wards, under what theory could it be contended that 
a Federal income tax on the compensation received by 
said Kappler and Xorcross, representing a certain 
percentage of the State school trust funds, did j not 
constitute a direct hamper upon the State of Nevada 
to make the best terms that it could in a matter per¬ 
taining to its public schools'? 

In Burnet v. Jergins Trust, 288 U. S. 509, the City 
of Long Beach, California, prior to 1911 had procured 
water from companies operating artesian wells. ! In 
1911 the city acquired the lands upon which the v eils 
were located from the owners, and thereafter used 
said lands for water and other purposes. Oil was 
discovered thereon, and an oil lease was given by j the 
city to the Jergins Trust. The latter claimed exemp¬ 
tion from Federal income taxation on the income!de¬ 
rived from its lease on the authority of Gillespilp v. 
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Oklahoma and Burnet v. Coronado Oil & Gas Com¬ 
pany, supra. 

The Supreme Court of the United States denied the 
exemption on the following ground: 

“We think that in the present instance the sub¬ 
ject of the tax is so remote from any governmental 
function as to render the effect of the exaction 
inconsiderable as respects the activities of the city. 
Compare Ahcood v. Johnson , 282 U. S. 509, 514. 
Its collection is not inconsistent with and does 
not trench upon the immunity of the State as a 
sovereign.” 

In this case, the City of Long Beach was engaged 
in a business of a private nature instead of a govern¬ 
mental character, and evidently Mr. Justice Roberts, 
in writing the opinion, had that in mind when he stated 
that the collection of the tax was not inconsistent with 
and did not trench upon the immunity of the State as 
a sovereign. This conclusion is confirmed by the fact 
that the Court used the following language in denying 
the taxpayer’s contention that Gillespie v. Oklahoma 
and Burnet v. Coronado Oil & Gas Company control¬ 
led: 

“In both of those cases the sovereign was act¬ 
ing as a trustee of an express trust with regard 
to the lands leased. In both the burden upon the 
public use was more definite and direct than in 
the present case.” 

The same situation that obtained in the Gillespie v. 
Oklahoma and Burnet v. Coronado Oil & Gas Company 
cases is present in the instant case. The amount recov¬ 
ered belonged to the State school trust fund and inter¬ 
est on bonds belonging to said fund which the State 
had been compelled to pay pending the collection of its 
claim from the United States. Said Kappler and 
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i 

i 

i 

i 

i 

Norcross were paid a portion of said fund with the 
consequent burden to the State in connection with j the 
maintenance of its public schools that we have | set 
forth above. 

The Board of Tax Appeals also ruled against the 
petitioners on the authority of Reed v. Commissioner, 
281 U. S. 699. (R. 17.) The Supreme Court reversed 
the Circuit Court of Appeals for the Third Circuit in 
Reed v. Commissioner, 34 F. (2d) 263 without giving 
any reasons therefor other than 

i 

“upon the authority of Lucas v. Howard, 28C( U. 
S. 526, and Metcalf v. Mitchell, 269 U. S. 514.” 

I 

No opinion was rendered in the Howard case. 

In Lucas v. Reed, supra, the taxpayer was employed 
as special counsel by the Attorney General of the Sj:ate 
of Pennsylvania under a general appropriation jbill 
setting apart certain funds for 

“the services and expenses of attorneys to be 
employed to assist in cases and the prosecution 
of claims in which the commonwealth is inter¬ 
ested.^ 

i 

j 

The litigation in which the taxpayer was appointed 
to assist as special counsel was in connection with, in¬ 
heritance taxes claimed to be due the State. 

The Reed case is clearly distinguishable from the 
instant one. There a lump sum payment was mad^ by 
the State of Pennsylvania under a general appropria¬ 
tion act, whereas here a special act of the Legislature 
of Nevada authorized the contract and provided that 
a certain percentage of the amount recovered from 
the United States was to be paid therefrom. Further¬ 
more, in the Reed case the taxpayer was paid from the 
general funds of the State, whereas in the instant qase 

I 

i 
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said Kappler and Norcross were paid out of trust 
funds belonging: to the State school svstem. This last 
fact alone distinguishes the instant case from the Reed 
case, and brings it within the principle of the cases 
of Gillespie v. Oklahoma and Burnet v. Coronado Oil 
& Gas Company, supra. 


IV. 

The Community Income Received by Adeline Norcross 
as a Result of Services Rendered by Her Husband, 
Frank H. Norcross, from the State of Nevada was 
Exempt from Federal Taxation. 

In the case of Frank II. Norcross, No. 6249, motion 
of the petitioner to dispense with the printing of the 
record and the brief, and to abide the decision in the 
case of Charles J. Kappler v. Commissioner, No. 6251, 
was granted by this Court on August 30, 1934. 

Assuming that the compensation received by Frank 
H. Norcross is exempt from Federal income taxation 
as contended above, the question remains as to 
whether the one-half thereof which belonged to the 
petitioner, Adeline Norcross, by virtue of the com¬ 
munity property laws of the State of Nevada also was 
exempt from Federal income taxation. 

The Supreme Court of the United States has dis¬ 
cussed the nature of community income in Poe v. Sea¬ 
born, 282 U. S. 101; Goodell v. Koch, 282 U. S. 118; 
Hopkins v. Bacon, 282 U. S. 122; Bender v. Phaf, 282 
U. S. 127; and U. S. v. Malcolm, 282 U. S. 792. 

According to these decisions and the decisions of the 
Supreme Courts of the respective community property 
states referred to therein, one-half of the compensa¬ 
tion received by her husband belonged to the peti- 
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tioner, Adeline Norcross, by virtue of the commlmity 
property laws of the State of Nevada, and did not 
belong to her husband at any time. We submitj that 
the entire compensation received by him was exempt 
from Federal income taxation for the reasons given 
above, and there does not appear to be any ldgical 
basis whatever for taxing to the petitioner, Adeline 
Norcross, one-half of said compensation which be¬ 
longed to her. 

The only case that has been brought to our attention 
involving this issue is Kaufman v. Commissioner, 9 
B.T.A. 1180. In that case, the Commissioner con¬ 
tended that notwithstanding the fact that one-half of 
the salarv received bv the husband from the State of 

Louisiana was not taxable to him bv the Federal Gov- 

%/ 

ernment, the other one-half of said salary which be¬ 
longed to his wife under the community property laws 
of said State was taxable to her by the Federal |Gov- 
ernment. The Board of Tax Appeals denied the con¬ 
tention of the Commissioner, and decided in favor of 
the taxpayer. Later the decision of the Board in| this 
case was acquiesced in by the Commissioner in Cumu¬ 
lative Bulletin VII-2, page 21. | 

In view of the foregoing it is respectfully submitted 
that the income which the petitioners received irom 
the State of Nevada is not subject to Federal income 
taxation, and that the decision of the Board of | Tax 
Appeals should be reversed. 

Respectfully submitted, 

Walter E. Bartox, 
Attorney for Petitioners. 

Investment Building, 

Washington, D. C. j 
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APPENDIX 


I. 


Enabling* Act of Congress of March 21, 1864 

(13 Stat. L. 30): 

Section 1. BE IT EXACTED BY TIIE SENATE 
AND HOUSE OF E E PE ES EXT ATI YES OF THE 
UNITED STATES OF AMERICA IX COXGRESS AS¬ 
SEMBLED, That the inhabitants of that portion of the 
Territory of Xevada included in the boundaries here- 
inafter designated be, and they are hereby, authorized 
to form for themselves, out of said territory, a state 
government, with the name aforesaid, which said state, 
when formed, shall be admitted into the Union upon 
an equal footing with the original states, in all respects 
whatsoever. 


* 


* 


aft 


* 


Section 5. AXD BE IT FURTHER EXACTED, 
That in case a constitution and state government shall 
be formed for 1 the people of said Territory of Nevada, 
in compliance with the provisions of this act, THAT 
said convention forming the same shall provide by 
ordinance for submitting said constitution to the peo¬ 
ple of said state for their ratification or rejection at 
an election to be held on the second Tuesday of Octo¬ 
ber, one thousand eight hundred and sixty-four, at such 
places and under such regulations as may be prescribed 
therein, at which election the lawful voters of said new 
state shall vdte directly for or against the proposed 
constitution, and the returns of said election shall be 
made to the acting governor of the territory, who with 
the United States district-attorney and chief justice of 
said territory, or any two of them, shall canvass the 
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same, and if a majority of legal votes shall be cast for 
said constitution in said proposed state, the said acting 
governor shall certify the same to the President ot the 
United States, together with a copy of said constitution 
and ordinances; whereupon it shall be the duty of the 
President of the United States to issue his proclama¬ 
tion declaring the state admitted into the Union dn an 
equal footing with the original states, without 
further action whatever on the part of Congress 


* 




* 


any 


Section 7. AND BE IT FURTHER EXACTED, 
That sections numbers sixteen and thirty-six. in every 
township, and where such sections have been sold or 
otherwise disposed of by any Act of Congress, ether 
lands equivalent thereto in legal subdivisions of not 
less than one quarter-section, and as contiguous as may 
be, shall be, and are hereby, granted to said state for 
the support of common schools. 

Section 8. AND BE IT FURTHER EXACTED, 
That provided the State of Nevada shall be admitted 
into the Union, in accordance with the foregoing pro¬ 
visions of this act, THAT twenty entire sections of the 
unappropriated public lands within said state, tb be 
selected and located by direction of the legislature 
thereof, on or before the first day of January, gnno 


Domini eighteen hundred and sixty-eight, shall be, 


and 


tliev are lierebv, granted, in legal subdivisions of not 
less than one hundred and sixty acres, to said state, for 
the purpose of erecting public buildings at the capital 
of said state, for legislative and judicial purposed, in 
such manner as the legislature shall prescribe. 

Section 9. AND BE IT FURTHER EXACTED, 
That twenty other entire sections of land, as aforesaid, 
to be selected and located as aforesaid, in legal sub- 
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divisions, as aforesaid, shall be, and they are hereby, 
granted to said state for the purpose of erecting a 
suitable building for a penitentiary or state prison 
in the manner aforesaid. 

Section 10. AND BE IT FURTHER EXACTED, 
That five percentum of the proceeds of the sales of all 
public lands lying within said state, which shall be sold 
by the United States subsequent to the admission of 
said State into the Union, after deducting all the ex¬ 
penses incident to the same, shall be paid to the said 
state for the purpose of making and improving public 
roads, constructing ditches or canals, to effect a gen¬ 
eral system of irrigation of the agricultural land in the 
state, as the legislature shall direct. 

Section 1 i/aXD BE IT FURTHER EXACTED, 
That from and after the admission of the said State of 
Nevada into the Union, in pursuance of this act, the 
laws of the United States, not locally inapplicable, 
shall have the same force and effect within the said 
state as elsewhere within the United States, and said 
state shall constitute one judicial district, and be called 
the district of Nevada. 


II. 

Article 11, Section 3, Constitution of 1864 (Revised 
Laws of Nevada, 1912, p. 107): 

All lands, including the sixteenth and thirty-sixth 
sections in any township donated for the benefit of 
public schools in the Act of the Thirty-eighth Congress, 
to enable the people of Nevada Territory to form a 
State Government, the thirty-thousand acres of public 
lands granted by an Act of Congress, approved July 
second, A. D. eighteen hundred and sixty-two, for each 
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Senator and representative in Congress, and all pro¬ 
ceeds of lands that have been or may hereafter! be 
granted or appropriated by the United States to this 
State, and also the five hundred thousand acres of lajnd 
granted to the new States under the Act of Congress 
distributing the proceeds of the public lands among tjhe 
several states of the Union, approved A. D. eighteen 
hundred and forty-one; PROVIDED, that Congress 
make provision for or authorize such diversion to be 
made for the purpose herein contained; all estates tl^at 
may escheat to the State; all of such per centum as may 
be granted bv Congress on the sale of lands; all fines 
collected under the penal laws of the State; all property 
given or bequeathed to the State for educational pur¬ 
poses, and all proceeds derived from any or all of Sijid 
sources shall be and the same are hereby solemnly 
pledged for educational purposes, and shall not be 
transferred to any other fund for other uses; and the 
interest thereon shall, from time to time, be appor¬ 
tioned among the several counties in proportion !to 
the ascertained numbers of the persons between the 
ages of six and eighteen years in the different counties; 
and the Legislature shall provide for the sale of float¬ 
ing land warrants to cover the aforesaid lands, and fpr 
the investment of all proceeds derived from any of t}ie 
above-mentioned sources, in United States Bonds, or 
the bonds of this State; PROVIDED, that the interest 
only of the aforesaid proceeds shall be used for educa¬ 
tional purposes, and any surplus interest shall be added 
to the principal sum; AND PROVIDED FURTHE.Lt, 
that such portions of said interest as may be necessary 
may be appropriated for the support of the State Uili- 
versity. 
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III. 


Joint Resolution, March 29, 1867 
(Stat. Nev. 1867, p. 183): 


V HERE AS, The National Government has invari¬ 
ably paid all proper expenses incurred in carrying on 
the Territorial Governments inaugurated by Congress; 
AND, WHEREAS, On account of our peculiar locality 
and situation, the amount appropriated by Congress to 
carry on our late Territorial Government was whollv 
inadequate to meet the necessary expenses of the Terri¬ 
torial Government; AND, WHEREAS, A large amount 
of equitable indebtedness, created prior to the organi¬ 
zation of the Territorv of Nevada, while we were vet a 
part of Utah, had accrued which the Territory deemed 
to be resting upon the community as a just obligation, 
and which was assumed and paid by the Territory and 
State of Nevada; AND, WHEREAS, Other moneys 
have been expended by the State and Territory in sup¬ 
pressing Indian hostilities, and also in payment of our 
volunteers in the service of the United States; there¬ 
fore be it 


RESOLVED, by the Senate, the Assembly concur¬ 
ring, That the Governor of the State of Nevada be, 
and he is hereby authorized to cause to be made up, 
a true and correct statement of the amount of Terri¬ 
torial indebtedness of the late Territory of Nevada, 
assumed bV the State of Nevada, including therein the 
entire amount paid by the State to the Nevada soldiers 
in the service of the National Government, the amount 
paid on old Carson county indebtedness, and the 
amount expended by the State for the suppression of 
Indian disturbances, and forward the same to our 
Senators and Representatives in Congress for adjust¬ 
ment. 
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IV. ! 

Act of March 4, 1871 (Stat. Nev. 1871, p. 130) i 

i 

i 

Section 1. The Controller and Treasurer of Stjate 
are hereby authorized and empowered to appoint some 
competent, prudent and judicious person, a Comnjiis- 
sioner, whose duty it shall be to prosecute before anv 

* + j. | 

officer or department of the General Government,jail 
just and equitable claims which the State of Nevada 
may have against the Government of the United States, 
of whatever nature and character. 

Section 2. Said Commissioner is authorized to re¬ 
ceive from the Secretary, Treasurer of Controller of 
State, or any department of the State Government, all 
the evidence, documentary or otherwise, which said 
officers, or either of them, may be in possession of,jor 
have under their control, together with all the original 
vouchers, or exhibits of any kind whatsoever existing, 
relative to said claims. And it shall be the duty of the 
State officers, before mentioned, to deliver to s^id 
Commissioner on demand in writing, all such evidence, 
documents, books, papers and vouchers, as are by him 
referred to. 

Section 3. The said Commissioner shall within thirty 
days after the receipt by him of the evidence, vouchees, 
books, papers and documents mentioned in the preced¬ 
ing section, proceed to the city of Washington, D. p., 
and exhibit to such officer or department of the General 

Government as mav be authorized to examine aiid 

' | 

settle said claims, such vouchers or other evidence jof 
said claims which he may become possessed of as 
aforesaid; also to present such other evidence, written 
or oral, which he may be able to obtain, respecting said 
claims or any part thereof, and diligently, and hs 
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speedily as possible, prosecute said claims and procure 
the allowance thereof. 

Section 4. All moncvs which may be allowed to the 
State of Xevada by the General Government, upon the 
settlement of said claims shall, upon payment of the 
same, be placed in the State Treasury and apportioned 
to the General Fund. And the State Treasurer is 
hereby authorized to receive and receipt for the same, 
and to execute such further acquitances as the General 
Government may require. 


Section 5. Whenever said claims or any portion 
thereof shall be settled, allowed and paid by the Gen¬ 
eral Government to the State of Xevada, as herein¬ 
before specified, the Controller of State shall draw his 
warrant upon the State Treasury, in favor <•" 
Commissioner, for such sum as shall be equal to ten 
per cent, of the amount of said claims so settled, al¬ 
lowed and paid. 


V. 

Act of 1881 (Stat. Nev. 1881, p. 89): 

Section 1: The Board of Examiners are hereby di¬ 
rected to employ one or more attorneys at the City of 
Washington, * * * for the prosecution of the claims 
of the State against the Government for money ex¬ 
pended in suppressing Indian outbreaks and wars oc¬ 
curring in this State. 

Section 2: And they are hereby authorized to pay 
to the said attorney or attorneys, not to exceed fifteen 
per cent, of all moneys collected from said sources to 
be in full payment for such attorney fees, and expenses 
of litigation. * * 
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VI. 

Resolution of 1885 (Stat. 1885, p. 145): 


Resolved that our Senators and Representative^ in 
Congress be * * * requested * * * to use their best 
endeavors, in co-operation with the Agent of this 
State, and in support of his efforts to thus secur^ to 
the State the amounts by her expended. 


VII. 

Joint Memorial and Resolution of Jan. 26, 1887 
(Stat. Nev. 1887, p. 149): 

“Whereas, Claims of the State of Nevada against 
the United States, growing out of the late war of rebel¬ 
lion, have been properly made out, authenticated and 
forwarded to the proper authorities of the Govern¬ 
ment for allowance and payment; and 

“Whereas, It appears from correspondence between 
the agent of this State at Washington City and jthe 
State Controller that there is danger of great delay 
in respect of final action upon said claims, if not[ of 
their ultimate rejection and non-payment, in part], if 
not wholly; and 

*' 7 i 

“Whereas, It has been established that said clajms 
are most just and equitable, and ought to be paid with¬ 
out further delay; therefore the Senate and Assembly 
of the State of Nevada hereby jointly memorialize jour 
Senators and Representatives in Congress, and | do 
most respectfully and urgently request them and e'ach 
of them, to use all proper means and efforts before the 
Honorable Secretary of War, before Congress or any 
other Department, body or officer, so far as necessary, 
to secure the earliest possible allowance and payirjent 
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of our said war claims against the United States; and 
be it 

“RESOLVED, That his Excellency the Governor 

* ■ ' forward a copy of the foregoing (to be accom¬ 
panied by a printed copy of the recent argument of 
Captain John Mullen before the Honorable Secretary 
of War, upon the allowance of said claims) to each 
of our Senators and Representatives in Congress." 

VIII. 

Resolution of 1833 (Stat. Nev. 1893, p. 136): 

* * * “Whereas, Xo part of said moneys has as 

vet been refunded bv the United States to the State of 

• » 

Nevada, in consequence of which the burden of said 
debt has been for many years very onerous upon her 
citizens. 






“Resolved, That the Governor be hereby requested 
to immediately telegraph this resolution to * * * the 
President of the Senate and Speaker of the House of 
Representatives." 

IX. 

Act of March, 26, 1927 (Stat. Nev. 1927, p. 251): 

“Section 1. The Board of Examiners are hereby 

•/ 

authorized to employ one or more attorneys, at the 
City of Washington, District of Columbia, or else¬ 
where, to prosecute the claims of the State of Nevada 
against the General Government before the Congress, 
or any court or department thereof, for disbursements 

made bv the Territory or State of Nevada for the 
* • 

benefit of the general government and occasioned by 
the Civil, Spanish, Indian or other wars, and they are 
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hereby authorized to pay to said attorney or attorneys, 

out of anv moneys so collected, not to exceed twenty- 
* * . ! * 

five per cent of all moneys collected from said sourcbs, 
to be in full payment for such fees and expenses; 
provided, that in any such contract of employment tjhe 
same shall have the approval of both the governor 
and attorney-general, as members of said board, and 
that in any litigation growing out of the prosecution 
of said claims the attorney-general shall have the risjfht 
to be associated as an attorney on the part of the sta 


e. 


“Section 2. All acts or parts of acts dealing wi|th 
the same subject matter, or in conflict herewith, ajre 
hereby repealed.” 

X. | 

Joint Resolution, February 14, 1929 
(Stat. Nev. 1929, p. 429): 

“That our Senators and Representative in Congress 
be commended for their * * * efforts in aid of reiin- 
bursement, * * * and urging that a supreme effort 
be made to obtain its passage before the close of the 
present Congress in view of the pressing need of tjie 
State for indemnification.” 

XL 

Senate Joint Resolution, March 1, 1929 

(Stat. Nev. 1929, p. 434): I 

i 

“WHEREAS, The State of Nevada has carried 
territorial obligations of the government of the United 
States, * * * for three score years, unreimburs^d 
despite the legal, equitable and moral foundation Of 
the debt to Nevada, as shown by reports numbered 
1706 and 1826 of the Senate Judiciary Committee <^f 
this Congress; now, therefore, 
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‘‘RESOLVED by the Senate and Assembly of the 
State of Xevada, That the urgent needs of the State 
of Xevada for reimbursement are such that its sen¬ 
ators in Congress are justified in resorting to any 

honorable means available to secure settlement bv this 

* 

Congress, and are hereby requested accordingly; 

“RESOLVED, That the Secretly of State be di¬ 
rected forthwith on the approval of this resolution 
to transmit the same by wire to our Senators and 
Representatives in Congress.” 


XII. 

SENATE DOCUMENT, No. 210, 70th Congress, 2d 

Session. 

REIMBURSEMENT OF NEVADA 

LETTER FROM THE COMPTROLLER GENERAL 
OF THE UNITED STATES TRANSMITTING, 
IN RESPONSE TO SENATE RESOLUTION NO. 
295, A STATEMENT RELATIVE TO THE RE¬ 
OPENING AND RESTATEMENT OF THE BAL¬ 
ANCE DUE TO THE STATE OF NEVADA FOR 
MONEYS ADVANCED AND EXPENDED DUR¬ 
ING THE WAR BETWEEN THE STATES 

January 26, 1929.—Referred to the Committee on the 
Judiciary, and ordered to be printed 


Washington, D. C., January 26,1929 

The President of the Senate. 

Sir: There has been received Senate Resolution 
295, Seventieth Congress, second session, authorizing 
and directing me to— 
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i 

i 

i 


# * # 


reopen and restate the account of the State 
of Nevada for moneys advanced and expended in a|id 
of the Government of the United States during the 
war between the States, and on such restatement (i) 
to accept as a basis of calculation the balance due the 
State of Nevada on Janury 1, 1900, stated in the de- 
count set forth in the report of the Secretary of the 
Treasury printed in House Document Numbered 3^2, 
Fifty-sixth Congress, first session; (2) to add to subh 
balance the interest certified by the comptroller of the 
State of Nevada as actually paid by said State on the 
sums so advanced and expended from January 1, 1900, 
to December 31, 1928; (3) to deduct from the totjal 
sum so stated the interest at 5 per centum per annulm 
on $8,559.61 repaid by the United States on April l!0, 
1888, from the date of payment to December 31, 192$; 
(4) to deduct $12,283.04 repaid by the United Statbs 
on July 1, 1910, together with interest thereon at the 
rate of 5 per centum per annum from July 1, 1910, to 
December 31, 1928, and certify to the Senate the bal¬ 
ance found due the State of Nevada. 

Complying therewith I have the honor to certify 
that the account of the State of Nevada for moneys 
advanced and expended in aid of the Government $f 
the United States during the TTar between the States 
has been reopened and restated as directed in safd 
resolution, and on said reopening and restatement the 
balance found due to the State of Nevada is $595,- 
076.53, as follows: | 

1. Basis of calculation, balance due to the 
State of Nevada on January 1,1900, as 
stated in the account set forth in the 
report of the Secretary of the Treas¬ 
ury printed in House Document No. 

322, Fifty-sixth Congress, first ses- 

ison. $462,441.^7 


I 

i 
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2. Plus interest certified by the comptrol¬ 
ler of the State of Xevada as actually 
paid by the State of Xevada on the 
sums so advanced and expended from 
Jan. 1, 1900, to Dec. 31, 1928, at 5 per 
cent per annum, on principal sum of 
$119,800.12 advanced and expended by 
the State of Xevada in aid of the Gov¬ 
ernment of the United States during* 
the War between the States. 173,710.17 





636,152.14 

es£ 

: interest 

at 5 per cent per annum on 


4;Q 
•po. 

559.(51 r< 

?paid by the United States 


on 

Apr.10, 

1888, from date of pavment 


to 

Dec. 31, 

1928. 

$17,429.92 




CIS,722.22 


4. Less $12,283.04 repaid by the United 
States on July 1, 1910, with interest 
thereon at 5 per cent per annum from 
July 1, 1910, to Dec. 31, 1928, $11,- 
362.65, or a total deduction of. 23,645.69 


Xet balance. 595,076.53 


Respectfully, 


J. R. Me Carl 

Comptroller General of the United States. 
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In the United States Court of Appeals 
for the District of Columbia ! 


No. 6250 

I 

; 

i 

Adeline Norcross, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal j 

Revenue, respondent 


No. 6251 

Charles J. Kappler, petitioner 

v . 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is the 
memorandum opinion of the Board of Tax Appeal^ 
(R. 12-17) which is not reported. 

(i) 


2 


JURISDICTION 

This appeal 1 involves income taxes for the year 
1929 amounting to $8,267.96 under the Revenue Act 
of 1928. The Board’s decision was entered Decem¬ 
ber 6, 1933 (R. 17). Petition for review was filed 
March 5, 1934 (R. 18), pursuant to Sections 1001- 
1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109, 110, as amended by Section 1101 of the Reve¬ 
nue Act of 1932, c. 209,47 Stat. 169, and as amended 
by Section 519 of the Revenue Act of 1934, c. 277, 48 
Stat. 680. 

QUESTION PRESENTED 

Are fees paid by a State under a contract with at¬ 
torneys engaged in general practice, exempt from 
Federal income tax? 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved appear in 
the appendix, infra, p. 14. 

STATEMENT 

Pursuant to an act of the legislature of the State 
of Nevada, a written contract was entered into, on 
April 8, 1927, between the State Board of Exam¬ 
iners and the taxpayer, Charles J. Kappler, where¬ 
by the said Kappler vras retained by the State of 
Nevada to prosecute all claims which the State then 
had against the United States for money advanced 

1 Motion bf petitioner, Adeline Norcross, to dispense with 
printing of the record and brief in No. 6250, and for a hear¬ 
ing on the record in this case, was granted by this Court on 
August 30, 1934. 
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or expended on account of the Civil War, Indiajn 
Wars, or uprisings within the State, Spanish-Amer¬ 
ican War or other wars, for and on behalf of the 
Government of the United States. The fee, contib- 

i 

gent upon success, was to be 25%, less any expenses 
incurred bv the State under the contract, of all 
moneys recovered (R. 26-27). j 

The agreement further provided that Kappler 
could associate with him at his own expense other 
persons; and that in the event of litigation, thLe 
Attorney General should have the right to be assb- 
-ciated as an attorney upon the part of the State 
(R. 27-28). 

Kappler associated himself with Frank H. Nor- 
• cross, husband of taxpayer, Adeline Norcross, add 
through their efforts Congress, on March 4, 192^, 
passed an Act appropriating $595,076.53 in full set¬ 
tlement of all advances and expenditures and in¬ 
terest thereon made by the state. On March 26, 
1929, the State of Nevada paid to said Kappler and 
Norcross, $148,769.13 (R. 29-30). 

Kappler was engaged in the general practice of 
law from prior to 1927 to March 1929, and subse¬ 
quent thereto. Frank H. Norcross was engaged itn 
general practice from sometime prior to 1927 to 
April 1928, when he was appointed United States 
Federal Judge for the United States District Court 
for the District of Nevada (R. 25). 

Of the above fee, Judge Norcross received $50,0Q0 
and paid his law partner $7,000 for services in con¬ 
nection with the claim; Charles A. Norcross re- 


i 

i 
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ceived $18,000, of which he paid $9,000 to his law 
partner; Charles J. Kappler received $68,000. The 
remainder, $12,769.13, was held in trust by agree¬ 
ment of the petitioners—on what basis the record 
fails to disclose (R. 16). 

The Commissioner determined that taxpayers 
were independent contractors and that, of the fee 
paid, taxable income was received by the taxpayers 
as follows: Judge Norcross, $21,500; Adeline Nor- 
cross, $21,500; Charles A. Norcross, $9,000; and 
Charles Jj Kappler, $68,000. The Commissioner’s 
determination was upheld by the Board (R. 12-17). 

Of the above taxpayers, Charles J. Kappler and 
Adeline Norcross, only, have petitioned for review. 

SUMMARY OF ARGUMENT 

Taxpayers do not come within the exemption 
granted by the regulations. The tax is not objec¬ 
tionable on constitutional grounds because the ef¬ 
fect, if any, of the tax upon the State is too remote 
and indirect. 

ARGUMENT 

Below, taxpayers contended that they were em¬ 
ployees of the State within the meaning of the 
Treasury Regulations, infra, pp. 14, 15, or, in the 
alternative, that they were such agencies or instru¬ 
mentalities through which the State exercised an 
essential governmental function as to be immune 
from Federal taxation, and, if the Act purported to 
levy income taxes on the fees they received from the 
State, it was unconstitutional. Here, they seem to 



have dropped the first contention to rely wholly on 
the second. 

That taxpayers were not officers or employees Of 
the State seems clearly decided. Metcalf c£ Eddy * 
v. Mitchell, 269 IT. S. 514; Lucas v. Howard, 2£j0 
U. S. 526; Lucas v. Reed, 281 IT. S. 699; Louisville, 
&c Railroad Co. v. Wilson, 138 IT. S. 501; Commis¬ 
sioner v. Murphy, 70 F. (2d) 790 (C. C. A. 2d). j 

| 

A lengthy discussion of the authorities as to tile 
contention now urged would seem unwarranted 
and unnecessary. This Court considered the ques¬ 
tion of tax exemption to state instrumentalities ex¬ 
ercising governmental functions in Coronado Oil 
& Gas Co. v. Burnet, 60 App. D. C. 233, affirmed 
285 IT. S. 393. In that case, this Court in holding 
the income exempt, said (p. 235): 

i 

On the other hand, in Baltimore Shipbuild¬ 
ing Co. v. Baltimore, 195 U. S. 375, 25 S. Cp 
50,49 L. Ed. 242, state taxation of profits de¬ 
rived by a private corporation engaged ib 
work for the government was held valid; an|d 
in Fidelity & Deposit Co. of Maryland y. 
Pennsylvania, 240 U. S. 319, 36 S. Ct. 298, 
60 L. Ed. 664, it was held that contracts be¬ 
tween }3rivate corporations and the United 
States do not render the corporation ajn 
essential governmental agency, or confer 
freedom from state taxation. And so it }s 
insisted here on behalf of the Commissioner 
that, whatever exemption the state of Okla¬ 
homa may enjoy from federal taxation of its 
oil lands, this exemption does not extend to 
appellant, because, though the state may be 
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engaged in the business of maintaining the 
schools, and thus in performing a govern¬ 
mental duty, * * * appellant is not, 

but, as a private corporation, is engaged in 
producing and selling oil and gas; that is to 
say, in a private business and not a govern¬ 
mental activity. And so it is insisted that the 
imposition of the tax does not interfere with 
or impose a burden upon the state; that it is 
not a tax upon the lands or upon the oil or 
the gas, or the proceeds of the same which 
the state is entitled to receive, but is confined 
solely to that portion of the value of the gas 
and oil produced which appellant as a pri¬ 
vate corporation is entitled to have and use 
for its own account. In this aspect it is said 
that the case is much like Metcalf & Eddy v. 
Mitchell, supra, in which it was held that, 
where “the tax is imposed on the income of 
one who is neither an officer nor an employee 
of government and whose only relation to 
it is that of contract, under which there is 
an obligation to furnish service, for practical 
purposes not unlike a contract to sell and de¬ 
liver a commodity”, the tax is valid; and 
there is much strength and force in this ar¬ 
gument, and, if the question were not, as we 
think, foreclosed, we are inclined to think 
we might feel impelled to adopt that view, 
but, as we see it, the Supreme Court has laid 
down the rule in Gillespie v. Oklahoma, 257 
U. S. 501, 42 S. Ct. 171, 172, 66 L. Ed. 338, 
and Jaybird Mining Co. v. Weir, 271 U. S. 
609, 46 S. Ct. 592, 70 L. Ed. 1112, by which 
we are controlled. * * * 
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The facts in the Coronado case were set forth by 
this Court as follows (pp. 233, 234) : 

By Act of Congress * * * the people 

of the territory of Oklahoma were authorized 
to form a Constitution preliminary to admis¬ 
sion to statehood. * * * Congress Re¬ 

quired as a condition of admission that “pro¬ 
visions shall be made (in the constitution) 
for the establishment and maintenance of a 
system of public schools, which shall be open 
to all children of said State and free frc^m 
sectarian control”; and * * * Congress 

granted to the state, for the use and bene¬ 
fit of the common schools, * * * land 

* * * in ever y township in Oklahoiha 

territory, and provided * * * that qll 

lands granted by the act valuable for min- 
erals, gas, and oil should not be sold bv tlie 
state prior to January 1, 1915, but might he 
leased for periods not exceeding five yeaRs r 
the proceeds from the land so leased to pe 
covered into the school fund. The Consti¬ 
tution * * * pledged the faith of the 

state to preserve such lands and moneys “as 
a sacred trust,” * * *. 

Appellant is an Oklahoma corporation. 
Its entire income during 1917, 1918, 19l9, 
was derived from its operations as a lessee 
of the state of Oklahoma under two oil afid 
gas leases executed to it by the state uppn 
portions of the public-school lands of the 
state. * * * I 

In confirming this Court’s decision in the Corfi- 
nado case, with four of the Justices dissenting, the 

98191—34-2 
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Supreme Court distinguished that ease from 
Group No.'l Oil Corp. v. Bass, 283 U. S. 279. 

It is not difficult to draw the line in the instant 
case. It has too often been held that the income 
received for professional services by one not an offi¬ 
cer or employee, under a contract with a state, is 
not exempt for the reason that the effect of the tax, 
if any, on the state is “incidental” and too remote. 
Metcalf cf* Eddy v. Mitchell, supra; Lucas v. How¬ 
ard, supra; Lucas v. Reed, supra; Louisville, dec., 
Railroad v. Wilson, supra; Commissioner v. Mur¬ 
phy, supra; Burnet v. McDonough, 46 F. (2d) 944 
(C. C. A. 8th). 

In the Coronado case, the instrumentality was 
held to be the lease. The above cases hold that a 


contract for professional services of an individual 
engaged in private practice is not such an instru¬ 
mentality 


In the closely analogous case, Lucas v. Reed, 
supra, exemption was claimed upon attorney’s fees 
received for services as special counsel in repre¬ 


senting the State of Pennsylvania in collecting its 
inheritance taxes, the taxpayer having been ap¬ 


pointed by the Attorney General pursuant to statu¬ 
tory authority. The Circuit Court of Appeals for 


the Third Circuit (34 F. (2d) 263) held Reed’s 


compensation to be exempt. The Supreme Court 


in reversing the court below was content to rely 
upon the Metcalf di-Eddy case, supra, as embodying 
all the principles necessary to a determination of 
the Reed case. 


! 

Howard v. Commissioner, 29 F. (2d) 895 (C. C. AJ 
5th), involved fees paid an attorney for serviced 
rendered under contracts with three cities in Texas] 
The Circuit Court of Appeals held that the taxpayer 
was an agent of the state in the performance of cji 
governmental function. The case went to the Suj 
preme Court as Lucas v. Howard, supra, where it 
was reversed per curiam on authority of the Metr 
calf d Eddy case, supra. 

Burnet v. McDonough , supra, involved a compen¬ 
sation paid an attorney for services rendered a 
bridge district created by the General Assembly of 
Arkansas. It was contended that the tax was in}- 
posed upon a state instrumentality necessary td 
carry on the affairs of the state. The court said 
(P-947): | 

The authorities clearly establish the doc¬ 
trine that an individual rendering services to 
a state or a political subdivision thereof does 
not belong to the class of state agencies ex¬ 
empt from federal taxes, unless he has ac¬ 
quired the status of an officer or an employee. 
[Citing Metcalf dc Eddy v. Mitchell, supra.] 

The same doctrine was applied in Burges v. Com¬ 
missioner, 69 F. (2d) 609 (C. C. A. 5th), wherein 
the question raised was the exemption of compensa¬ 
tion under a yearly contract with a lawyer as; a 
general attorney for irrigation districts of certain 
states. The court said (p. 610) : | 

We agree with the petitioner that the cor¬ 
porations he represented possess and exer- 
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cise governmental functions. We cannot 
agree, however, that he was either an officer 
or an employee of any of them, or that to re¬ 
quire him to pay income tax on the salary 
each of them paid him will have the effect of 
directly burdening the performance of gov¬ 
ernmental functions. 

In Register v. Commissioner, 69 F. (2d) 607 
(C. C. A. 5th), immunity was claimed for com¬ 
pensation received by an attorney for professional 

services rendered the Citv of Lake Alfred. The 

%/ 

compensation in part represented fees from bond 

issues, and a retainer of $1,000 per year, together 

with 1% : of the amount of bond issues paid to 

him bv the Citv of Winterhaven. The court said 
* •/ 

(p 609) : 

We think it plain that petitioner's case 
falls on the taxing side of the line. We think 
it should fall there. To hold moneys which 
petitioner has earned in the practice of his 
profession exempt from income tax merely 
because the client who paid them was a city, 
would be to set unreasonable bounds to the 
doctrine of the immunity of the sovereign 
* * * beyond the practical necessities of 

either government. 

In a recent case, Commissioner v. Murphy, supra, 
a fee paid to an attorney engaged in independent 
practice, and representing the State of New York 
before an international tribunal in the Cayuga In¬ 
dian case was held not exempt from Federal in¬ 
come tax, although the attorney was appointed spe- 
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i 

j 
■ 

i 

i 

cial deputy attorney general and took oath of! 
office. ! 

The above cases definitely decide that as the! 
taxpayers were independent contractors and not 
officers or employees of a state or political subn 
division thereof, they were not instrumentalities sd 
closely related to the exercise of general govem-j 
mental functions that the taxation of their com4 
pensation would burden or hamper the exercise of 
such functions. j 

The citation at page 22 of taxpayers’ brief shows 
the basis for the above decisions, viz: 

The function may be municipal, but the 
method may not be. 43 C. J. 183. 

! 

Taxpayers contend that the fees were paid tp 
them from trust funds held bv the State of Nevada, 
and that this distinguishes the instant case from 
Metcalf & Eddy v. Mitchell, supra, and kindred, 
cases. The contention is based upon the clearly 
erroneous assumption that the amount collected 
from the Federal Government was a trust fluid, j 
The record discloses that Nevada, while a terri- 
tory, made certain expenditures in raising and sup¬ 
porting troops for the protection of the overland 
mail route from the depredation of Indians. Wheii 
it became a state it assumed the territory’s obligai- 
tion and issued its bonds therefor. In 1879 thes|& 
bonds were retired by the State from funds derived 
from the sale of public lands granted to it by thje 
Federal Government. At that time it issued to its 
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state school fund bonds in the amount of $380,000 
(B. 18-19). 

The Act of the legislature of the State of Nevada 
approved March 26,1927, entitled “An Act in rela¬ 
tion to claims of this state against the general gov¬ 
ernment’states its claims are for “disbursements 
made bv the Territorv or State of Nevada for the 

%/ 4 / 

benefit of the general government and occasioned 
by the Civil, Spanish, Indian, or other wars” 
(E. 20). 

On March 4, 1929, the Congress of the United 
States passed an Act appropriating $595,076.53, 
“the same to be accepted in full settlement of all 
advances and expenditures and interest thereon 
made by said State” (B. 29). 

The proceeds from this claim were disposed of 
by the State of Nevada as follows: the general fund 
and repairing state buildings, $60,000; attorney 
fees, $148,769.13; general fund, $6,307.40; and the 
remainder to be used for redeeming the irredeem¬ 
able school bonds in the sum of $380,000 (E. 30). 

Thus, it is clear that no part of the claim against 
the Federal Government was a trust fund until 
after the claim had first been successfully prose¬ 
cuted and then a portion thereof had been set aside 
by the State to redeem the irredeemable school 
bonds. 

We submit that the instant case elearlv falls on 

4/ 

the taxing side of the line. It cannot be established 
that the cost of the services to the state was defi¬ 
nitely increased because of the tax on appellants’ 
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! 
i 

compensation or that its imposition impaired in anjr 
manner the ability of the attorneys to discharg^ 
their obligations to the State or the ability of th!e 
State to procure their services. The taxpayers ar|e 
being taxed upon all their income, whether derived 

i 

from their services to the State or from their serv- 

i 

ices to private clients, in exactly the same way. 
The State could, without doubt, obtain their serv¬ 
ices on the same terms as any private client. 

In view of these facts, it must be concluded that 
the collection of the tax causes no direct and sub¬ 
stantial burden either upon the State or the attof- 
nevs 7 relations with the State. 

CONCLUSION 

The decision of the Board of Tax Appeals 
be affirmed. 

Respectfully submitted. 

Frank J. Wide max, ! 
Assistant Attorney General . ! 
Sew all Key, 

A. F. Prescott, 

Special Assistants to the Attorney General . 
November 1934. 
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APPENDIX 

Revenue! Act of 1928, e. 852, 45 Stat. 791: 

Sec. 21. Net income. 

“Net income” means the gross income 
computed under section 22, less the deduc¬ 
tions allowed bv section 23. 

Sec. 22. Gross income. 

(a) General definition .—“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership or 

use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of anv business carried on 

m/ 

for gain or profit, or gains or profits and 

income derived from anv source whatever. 

•/ 

Treasury Regulations 74, promulgated under the 
Revenue Act of 1928: 

Art. 643. Compensation of State officers 
and employees .—Compensation paid to. its 
officers and employees by a State or political 
subdivision thereof for services rendered in 
connection with the exercise of an essential 
governmental function of the State or politi¬ 
cal subdivision, including fees received by 
notaries public commissioned by States, is 
not taxable. Compensation received for 
services rendered to a State or political sub¬ 
division thereof is included in gross income 

(14) 


15 


i 

unless (a) the person receives such compenj- 
sation as an officer or employee of a State o i 
political subdivision, and (6) the service^ 
are rendered in connection with the exercis^ 
of an essential governmental function. The 
commissions of receivers appointed by Stat^ 
courts are subject to tax for 1928 and subse^ 
quent taxable years. ! 

An officer is a person who occupies a posiL 
tion, in the service of the State or political 
subdivision, the tenure of which is continh 
uous and not temporary and the duties of 
which are established by law or regulations 
and not by agreement. An employee is on£ 
whose duties consist in the rendition of pre¬ 
scribed services and not the accomplishment 
of specific objects, and whose services arfe 
continuous, not occasional or temporary. 
Employees of universities receiving salaried 
paid in part or in whole from funds availablb 
under the Smith-Lever Act of Mav 8, 1914, 
wdio are officers or employees of a State, are 
not required to return as taxable income the 
salaries so received. This is also true wfitji 
respect to the Act of August 30, 1890, re¬ 
lating to colleges for the benefit of agricul¬ 
ture and the mechanic arts, and to the Acjt 
of March 2, 1887, relating to agricultural 
experiment stations in such colleges. As t|o 

State contracts, see article 56. 
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